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United States Court of Appeals for the 

District of Columbia 


a. In the District Court of the United States for 

the District of Columbia. 

Equity No. 53,117 

Central Hanover Bank and Trust Company, a body cor¬ 
porate, and Frank Wolfe, Trustees, Plaintiffs , 

vs. 

Wardman Real Estate Properties, Inc., a body corporate, 

Defendant. 

Equity No. 53,180 


Randolph P. Compton, Plaintiff, 

vs. 


Wardman Real Estate Properties, Inc., a body corporate, 

Defendant. 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
causes, to wit:— 
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1 Order Limiting Time for Presentation of Claims , &c. 

Filed April 19 1933 

In the Supreme Court of the District of Columbia. 

Equity No. 53,117 

Central Hanover Bank and Trust Company, a body cor¬ 
porate, and Frank Wolfe, Trustees, Plaintiffs 

vs. 

Wardman Real Estate Properties, Inc., a body corporate, 

Defendant 

Equity Xo. 53,180 

Randolph P. Compton, Plaintiff 


vs. 

Wardman Real Estate Properties, Inc., a body corporate, 

Defendant 

These causes came on to be heard upon the report of 
Joseph P. Tumulty and Julius I. Peyser, receivers herein, 
filed on the 6th day of April, 1933, and it appearing’ to the 
court that the matters involved in this cause are of a nature 
requiring the detailed examination of claims and accounts, 
and that other exceptional conditions require it, it is by the 
court this 19th day of April, 1933, ORDERED as follows, 
viz: 

1. A. Leftwich Sinclair, auditor of this court, is hereby 
appointed special master in this cause with the usual powers 
exercised by special masters in like cases under the rules 
of this court and under the equity rules of the United States 
Supreme Court having relation thereto, and under such sub¬ 
sequent orders as this court may enter herein. 

2. The special master is authorized and directed to state 

the account of the receivers filed herein on the 6tli dav of 

* 

April, 1933, and report his findings thereon to the court. 

3. The special master is authorized and directed to take 

testimony, make findings of fact, adopt conclusions 
2 of law and report to the court respecting the owner¬ 
ship of the items referred to in the “memo account ’ 9 
of the receivers referred to in their said report filed herein 
on the 6th day of April, 1933. 
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4. All persons. firms or corporations having claims or 
demands against the defendant, Wardman Real Estate 
Properties, Inc., or the receivers herein, or against any 
property in the hands of the receivers, are required on or 
before the 30th day of June, 1933, under penalty of there¬ 
after having said claims disallowed in the discretion of the 
court, to file the same with the special master, sending copy 
thereof to the receivers herein, at the offices of their counsel, 
Messrs. Douglas, Obear & Douglas, 822 Southern Building, 
Washington, D. C., which said claims or demands shall be 
supported by affidavit and shall set out the amount and 
nature of anv security or lien held by the claimant or to 
which the claimant is entitled, and also any claims of prefer¬ 
ence in payment out of the assets in the hands of the re¬ 
ceivers in this cause, or to anv other creditors of the said 
defendant, Wardman Real Estate Properties, Inc. 

5. The said Joseph P. Tumulty and Julius I. Peyser, re¬ 
ceivers, shall as soon as thev convenientlv can after the 
19th day of April, 1933, publish each week for two succes¬ 
sive calendar weeks in a newspaper published and having 
general circulation in the District of Columbia and in the 
Washington Law Reporter, notice to all persons, firms and 
corporations interested in the subject matter of this order 
of the substance of the order having relation to the filing of 
claims, and shall also give not less than twenty days notice 
by mail to all creditors and claimants of whose names and 
addresses thev mav be informed. 

6. The receivers are hereby authorized provisionally to 
allow anv claims so filed. Thev are lierebv further author- 

% * V 

ized provisionally to compromise and liquidate any 
3 such claim. Such provisional allowance, compromise 

or liquidation shall not be construed to change the 
burden of proof in the event of objection to the claim as 
hereinafter provided for. The receivers shall from time to 
time file with the special master a report of all claims thus 
provisionally allowed or provisionally compromised and 
liquidated by them. Upon the filing of such report the re¬ 
ceivers shall give notice of filing thereof by mail to the at¬ 
torneys of record in these causes. Any party to this suit or 
any person interested in the distribution of the proceeds 
of property in the hands of the receivers may within twenty 
da}~s after the mailing of the notice of such report object to 
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any such claim by filing a written notice of objection with 
the special master, sending copy thereof to the receivers at 
the offices of their counsel, as aforesaid. 

7. No such allowance or provisional compromise and 
liquidation of any such claim by the receivers shall be 
deemed to make the claim so liquidated an obligation of the 
receivers nor give authority to the receivers to make pay¬ 
ment of the amount thereof, but all such claims shall be re¬ 
served for future and final disposition by this court. 

8. All claims and demands now or which mav hereafter 
be filed with the special master which are not provision¬ 
ally allowed by the receivers or provisionally compromised 
and liquidated by the receivers herein, or which are objected 
to by the filing of objections as aforesaid, shall be considered 
referred to the special master, who shall take testimony with 
reference thereto and report such testimony to this court, 
together with his findings of fact and conclusions of law 
thereon. 

9. The court reserves the right at any time to fix a reason¬ 
able time within which all claims referred to the special 

master shall finally be proved before said special 
4 master. 

10. Nothing contained in this order shall adversely 
affect, or bar, the rights of any one having a claim against 
the Wardman Real Estate Properties, Inc., or to the funds 
in the hands of the receivers, which is now in process of 
being determined in any suit pending in this court, includ¬ 
ing the right, if any, to a deficiency decree in Equity Cause 
No. 53,117 and which has not been finally adjudicated by 
judgment or decree prior to the expiration of the time 
herein limited for filing claims. The court herebv reserves 
the right with respect to all claimants, both tort and con¬ 
tract, both in rem and in personam, who either have brought 
suit heretofore or who may hereafter elect to bring suit, to 
require at any time that such claimants, irrespective of the 
status of their suit, shall by a day certain prove their claims 
before the special master in order to permit the termina¬ 
tion of this receivership proceeding. 

11. The special master shall make seasonable reports 
from time to time on the several separate matters and 
things herein referred to him. 
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12. Any party or claimant may apply for modification of 
any of the terms of this order upon cause shown at any time 
upon notice and all matters not hereby disposed of or deter¬ 
mined are reserved for future adjudication. 

JAMES M PROCTOR 
J ustice 


5 Order Limiting Time for Claims to be Filed 

with Special Master, <&c. 

Filed October 20 1933 

###*##*## 

These causes came on to be heard upon a separate report 
in Equity Cause Xo. 53,117 and a separate report in Equity 
Cause Xo. 53,180 filed October 13, 1933, by Julius I. Peyser 
and Joseph P. Tumulty, receivers herein, and said reports 
having been considered at a hearing on October 13, 1933, 
which hearing was adjourned to this day, it is by the Court 
this 20th day of October, 1933, 

ORDERED as follows, viz: 

1. This Court having heretofore, by order of April 19, 
1933, directed that 4 ‘all persons, firms or corporations hav¬ 
ing claims or demands against the defendant Wardman 
Real Estate Properties, Inc., or the receivers herein, or 
against any property in the hands of the receivers, are re¬ 
quired on or before the 30th day of June, 1933, under 
penalty of thereafter having said claims disallowed in the 
discretion of the Court, to file the same with the Special 
Master,” and being of the opinion that the interests of jus¬ 
tice now require as prompt a determination of these pro¬ 
ceedings as may be practicable, it is ORDERED that no 
claims may hereafter be filed with the Special Master except 
by leave of Court first had and obtained after notice to 
counsel for the receivers, and that on and after Xovember 
15th, 1933, any and all claims not theretofore filed with the 
Special Master shall be disallowed in so far as the rights of 
such claimants to share in any assets of the receivers are 
concerned, excepting only claims which were in process of 
liquidation in this Court prior to the reference of these 
causes to the Special Master. 
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2. The Special Master is hereby authorized and directed 

at any adjourned hearing to take testimony and make 
6 recommendation and report to the Court on the 
amount of compensation to be paid to Douglas, Obear 
& Douglas, counsel for the receivers, for their services in 
Cause Xo. 53,180. 

3. The account of the receivers in Cause Xo. 53,117 filed 
this dav is hereby referred to the Auditor, with instructions 
to state the same and report thereon to the Court. 

4. The Court is of the opinion that the receivers should 
not at this time offer for sale or sell at public auction their 
claims to deposits in District of Columbia banks now stand¬ 
ing in the hands of conservators and their accounts re¬ 
ceivable as shown by their said report in Equity Cause Xo. 
53,117, and accordingly instructs the receivers not to offer 
for sale or sell the same at this time; this instruction, how¬ 
ever, to be without prejudice to the receivers’ renewal of 
their request for instructions with respect to said matters. 

JAMES M PROCTOR 
Justice 
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Second and Final Report of Auditor as Special Master 

Filed April 9—1936 

In the Supreme Court of the District of Columbia. 

Equity Xo. 53,117. 

Central Hanover Bank and Trust Company, a bodv cor- 
porate, and Frank Wolfe, Trustees, Plaintiffs , 

vs. 

Wardman Real Estate Properties, Inc., a body corporate, 

Defendants. 

Equity Xo. 53,180. 

Randolph P. Compton, Plaintiff , 

vs. | 

Wardman Real Estate Properties, Inc., a body corporate, 

Defendant. 

To the Supreme Court of the District of Columbia: 

7 The Auditor, as Special Master in the above-en¬ 

titled causes, respectfully submits to the Court the 
following, as his second and final report herein. 

1. These two causes involve what are known as the 
“mortgaged” and the “unmortgaged” receivership prop¬ 
erty of Wardman Real Estate Properties , Inc., in the Dis¬ 
trict of Columbia. Julius I. Peyser and Joseph P. Tumulty 
are Receivers in both causes, having been appointed by the 
Court in Julv, 1931. 

##**#*###; 

Claim of the District of Columbia for personal property 

taxes. 

15. The claim of the District of Columbia, as first pre¬ 
sented, was in the amount of $ 19 , 316.23 . (See Proof of 
Claim dated June 30, 1933). But on September 20, 1933, 
the District of Columbia, with leave of the Court filed with 
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the Special Master an “Amended Proof of Claim’’ in the 
amount of $ 52 , 956 . 20 , for personal property taxes alleged 
to be due and owing by the Wardman Real Estate Prop¬ 
erties, Inc., for the fiscal years ending June 30, 1928, 1929, 
1930, 1931 and 1932. Attached to the claim are tax bills, 
made out in the names of hotels and apartment houses, 
shown bv the records in these causes to have been owned 
by said Wardman Real Estate Properties, Inc., during the 

vears in said tax bills mentioned. Said tax bills show the 
•* 

following: 
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Value 

Rate 

Tax Value Rate Tax 



Tangible 

Per 

Tangible Intangible Per 

Intangible 

Year 

Property 

100 

Property Property 100 

Property 

Total Taa 




Carlton Hotel, Inc. 






923 16tb Street. 



1930 

240000 

1.70 

4080.00 18000 .50 

90.00 

4170.00 

1931 

240000 

1.70 

4080.00 18000 .50 

90.00 

4170.CC 

1932 

240000 

1.70 

4080.00 12000 .50 

60.00 

4140.00 




Hardman Park Hotel, 






2660 Woodley Rd. 



1930 

600000 

1.70 

10200.00 360000 .50 

1800.00 

L2000.00 

1931 

600000 

1.70 

10200.00 360000 .50 

1800.00 

12000.00 

1932 

600000 

1.70 

10200.00 360000 .50 

1800.00 

12000.00 




Apartment House 2700 






Connecticut Avenue 



1931 

1800 

1.70 

50.60 600 .50 

3.00 

33.60 

1932 

1800 

1.70 

30.60 600 .50 

3.00 

33.60 




Boulevard Apts. 2121 






New York Avenue 



1929 

1000 

1.70 

17.00 

1 

17. CO 

1930 

1200 

1.70 

20.40 

i 

20.40 

1931 

1200 

1.70 

20.40 


20.40 

1932 

1200 

1.70 

20.40 


20.40 




Cbestleton Hotel, 

1701 16th Street 

i 


1929 

18000 

1.70 

306.00 9600 .50 

48.00 

354.00 

1930 

18000 

1.70 

306.00 12000 .50 

60.00 

366.00 

1931 

18000 

1.70 

306.00 12000 .50 

60.00 

366.CO 

1932 

18000 

1.70 

306.00 6000 .50 

30.00 

336.00 




Cathedral Mansions 
3000 Conn. Avenue 



1929 

2400 

1.70 

40.80 


40 .80 

1930 

3600 

1.70 

61.20 

1 

61.20 

1931 

14400 

1.70 

244.80 1200 .50 

6.00 

250.80 

1932 

12000 

1.70 

204.00 1200 .50 

6.00 

210.00 




Stoneleigh Courts Apts. 






1025 Conn. Avenue 



1928 

24000 

1.70 

408.00 


408.00 

1929 

24000 

1.70 

408.00 


408.00 

1930 

30000 

1.70 

510.00 


510.00 

1931 

30000 

1.70 

510.00 


510.00 

1932 

30000 

1.70 

510.00 


510.00 




Total, 

! 

952.956.20 






TUMULTY ET AL. VS. DISTRICT OF COLUMBIA. 


11 


The witness George Popkins, called by the District, 
9 gave certain testimony in support of the amended 
claim, supra, at a hearing held by the Special Master 
on September 20, 1933. See Record of hearings, Vol. 1, 
pp. 65. 

Thereafter, on November 7, 1933, the District of Colum¬ 
bia, through the Commissioners of the District of Columbia, 
filed an amended petition and motion herein, for leave to 
file another “amended proof of claim”, averring in said 
petition as follows: 

“2. That the Ward man Real Estate Properties* Inc., a 
body corporate, named in the caption hereof, and the re¬ 
ceivers herein, are indebted unto the aforesaid District of 
Columbia for tangible and intangible property taxes in the 
amount of Fifty-two Thousand Nine Hundred Fifty-six and 
Twenty hundredths ($52,956.20) Dollars, together with 
penalties thereon until paid, according to the statute in such 
case made and provided, as will more fully appear by refer¬ 
ence to an amended proof of claim and bills for said per¬ 
sonal property taxes attached thereto, which said amended 
proof of claim and bills are submitted herewith and which 
petitioners pray may be read and considered as a part 
hereto. 

3. That pursuant to an order of this Honorable Court, 
heretofore passed on to wit; the 19th day of April, 1933, 
certain items of the aforementioned claim aggregating 
$19,316.23 were, on to wit; the 30th day of June, 1933, filed 
with the Special Master heretofore appointed in this cause 
and a copy thereof was duly served upon the receivers 
herein; that subsequently it was discovered that through in¬ 
advertence certain other tangible and intangible personal 
property taxes due the District of Columbia by the afore¬ 
said Wardman Real Estate Properties, Inc., and the re¬ 
ceivers heretofore appointed herein, had been omitted from 
said proof of claim; and these petitioners are advised that 
leave of Court should be first had and obtained to file an 
amended proof of claim to include said personal taxes 
omitted as aforesaid. 

4. That the Wardman Real Estate Properties, Inc., a 
Maryland corporation, acquired the chattels and personal 
property upon which the taxes herein claimed were as- 
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sessed, by deed dated to wit; the 16th day of August, 1928, 
and recorded on to wit; the 20th day of September, 1928, in 
Liber 6224 at folio 99 of the land records of the District of 
Columbia and that at the date of the acquision by the above 
named corporation of the aforesaid personal property, there 
were tangible and intangible personal property taxes for 
the tax year ending June 30, 1929, assessed against cer¬ 
tain of the chattels and intangible property so acquired by 
said corporation, as shown by bills therefor attached to the 
amended proof of claim submitted herewith; that the first 
half year installment of said taxes was due and payable 
during the month of September, 1928, but the same was not, 
during said month, nor has it since been so paid; that since 
the acquisition of the tangible and intangible per- 
10 sonal property, aforementioned by the Wardman 
Beal Estate Properties, Inc., save and excepting for 
the tax year JOSS, no personal tax return has been made by 
said corporation of its tangible and intangible personal 
property nor has any such tax been paid, save and except¬ 
ing for the year ended June SO, 19SS, for which said year 
the receivers aforesaid made a return and paid the tax as¬ 
sessed thereon. 

5. That for each of the years for which said corporation 
and the receivers therefor failed to fill out and tile a return 
of its tangible and intangible personal property, as provided 
by law, the board of personal tax appraisers from the best 
information they could procure, made assessments thereof 
as the statute directs, but in so doing left the same incom¬ 
plete in that such assessments were distinguished by the 
names, with their respective addresses, under which the 
several hotels, apartment houses, etc., were operated, but 
did not contain the name of the IVardman Real Estate Prop¬ 
erties, Inc., which said board of personal tax appraisers sub¬ 
sequently, and only since the hearings before the Special 
Master began, learned to be the owner thereof; that said 
assessments have since been completed by said board and 
these petitioners aver that by reason of the fact that in the 
imposition and collection of taxes of whatever nature and 
kind they are discharging a governmental function on be¬ 
half of the District of Columbia, and by reason of the fur¬ 
ther fact that in the discharge of this function of govern¬ 
ment the statute of limitations and orders of court fixing a 
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Value Hate Tax Value Rate Tax 

Tangible Per Tangible Intangible Per Intangible 

Year Property 100 Property Property 100 Property Total T. 

i 

.*• 

Hardman Real Estate Properties* Inc* 

Carlton Hotel. 925 16th Street, N.W . 


1930 

240000 

1.70 

4080.00 

18000 

.50 

90.00 

4170.00 

1931 

240000 

1.70 

4080.00 

18000 

.50 

90.00 

4170.00 

1932 

240000 

1.70 

4080.00 

12000 

.50 

60.00 

4140.00 


Wardman Real Estate Properties* Inc* 
Hardman Park Hotel* 2660 Woodley Rd* N.W . 


1930 

600000 

1.70 

10200.00 

360000 .50 1800.00 

12000.00 

1931 

600C00 

1.70 

10200.00 

360000 .50 1800.00 

12000.00 

1932 

600000 

1.70 

10200.00 

360000 .50 1800.00 

12000.00 



Wardman Real Estate Properties* 
2700 Connecticut Avenue. N. V. 

Inc. 


1931 

1800 

1.70 

30.60 

600 .50 

3.00 

33.60 

1932 

1800 

1.70 

30.60 

600 .50 

3.00 

33.60 



yardman Real Estate Properties, 

Inc. 




Boulevard Apts. 2121 New York Avenue 


1929 

1000 

1.70 

17.00 


; 

17.00 

1930 

1200 

1.70 

20.40 


j 

20.40 

1931 

1200 

1.70 

20.40 


. 

20.40 

1932 

1200 

1.70 

20.40 



20.40 



Wardman Real 

Estate Properties* 

Inc.* 




Chastleton Hotel. 1701 16th St. 

K. W. 


1929 

18000 

1.70 

306.00 

9600 .50 

48.00 

354.00 

1930 

18000 

1.70 

306.00 

12000 .50 

60.00 

366.00 

1931 

18000 

1.70 

306.00 

12000 .50 

60.00 

366.00 

1932 

18000 

1.70 

306.00 

6000 .50 

30.00 

336.00 



Wardman Real 

Estate Properties, 

Ino. 




Cathedral Mansions. 3000 Conn. 

Ave.., 


1929 

3400 

1.70 

40.80 



40.80 

1930 

3600 

1.70 

61.20 



61.20 

1931 

14400 

1.70 

244.80 

120C .50 

6.00 

250.80 

1932 

12000 

1.70 

204.00 

1200 .50 

6.00 

210.00 



Wardman Real Estate Properties, 

Inc. 




Stoneleish Court Apts* 1025 Conn. Ave. 


1928 

24000 

1.70 

408.00 


i 

408.0“' 

1929 

24000 

1.70 

408.00 


, 

408.00 

1930 

30000 

1.70 

510.00 



510.00 

1931 

30000 

1.70 

510.00 



510.00 

1932 

30000 

1.70 

510.00 



510.00 


Total, $52.956*30 








TUMULTY ET AL. VS. DISTRICT OF COLUMBIA, 


15 


time for the filing of ordinary claims in such cases do not 
apply, petitioners are entitled to file the proof of claim ten¬ 
dered herewith.’ ’ 

And thereupon, upon consideration of said amended peti¬ 
tion and motion, the Court, on November 14, 1933, made an 
order referring said petition and motion to the Special 
Master, as follows: 

“ ORDERED that said petition and motion be and they 
are hereby referred to the Special Master, who is author¬ 
ized to hear the same, and, in the event the right to file said 
amended proof of claim shall be granted, the special master 
shall consider said claim in the same manner as other claims 
filed with him in these causes; provided that the right to 
file said amended proof of claim shall not be denied on the 
ground that it is not filed prior to November 15, 1933.” 

The witness Augustus AVillige, called by the District, 
gave testimony in support of the above-mentioned amended 
petition and motion, at the hearing held by the Special 
Master, on January 15, 1934. See Record of hearings, Vol. 
II, pp. 436. 

The amended proof of claim referred to in said amended 
petition and motion of the District of Columbia, filed Novem¬ 
ber 7, 1933, is based on certain revised tax bills, which show 
the following: 

(Here follows photostat marked page 11.) 

It appears that the revision of the original tax 
12 bills consisted in the insertion on each bill, of the 
name “Wardman Real Estate Properties, Inc.”, 
above the names of the hotels and apartment houses shown 
on the tax bills annexed to the 4 ‘Amended Proof of Claim” 
filed with the Special Master on September 20, 1933, supra, 
and that the revision of the assessments of personal prop¬ 
erty taxes against Wardman Real Estate Properties, Inc., 
shown on said revised tax bills, consisted in the insertion of 
the name “Wardman Real Estate Properties, Inc.” in cer¬ 
tain of the “field books” of the Assessor’s Office, above the 
names of said hotels and apartment houses, then appearing 
in said “field books”; that the insertions of the name 
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“Wardman Real Estate Properties, Inc.” over the names 
of said hotels and apartment houses, were not made in said 
“field books” until some time after September 21 , 1933 ; 
and that prior to September 21, 1933, the assessments in 
said “Field books”, and in the ledger accounts of the As¬ 
sessor’s Office, to which the entries in the “field books” 
were transferred, stood as they appear in said “Amended 
Proof of Claim”, filed September 20,1933. 

16. The Receivers, through their counsel, object to the 
allowance of these claims for personal property taxes upon 
the ground that none of them exhibits a valid legal obliga¬ 
tion of Wardman Real Estate Properties, Inc. 

17. The law providing for the taxation of personal prop¬ 
erty in the District of Columbia is embodied in Sections 751 
to 775, Title 20, Part V, of the (''ode of the District of Colum¬ 
bia; and the pertinent provisions of the law are contained 
in Sections 753, 758, 769 and 771. These Sections are as 
follows: 

Sec. 753. The assessor of the District of Columbia, or his 
successor in office, shall annually cause to be prepared a 
printed blank schedule of all tangible personal property and 
all general merchandise or stock in trade, owned or held in 
trust or otherwise, subject to taxation under the provisions 
of Part 5 of this chapter, and of the classes of corporations 
and companies to be assessed, together with the rate 
13 of tax prescribed, to which shall be appended an affi¬ 
davit in blank, setting forth that the foregoing pre¬ 
sents a full and true statement of all such personal prop¬ 
erty, taxable capital, or other basis of assessment, or either, 

as the case mav be. When said schedule is readv for de- 

* « 

livery, notice thereof shall be given by the assessor by ad¬ 
vertisement for three successive secular days in one or 
more of the daily newspapers published in said District, and 
a copy of said schedule shall be delivered to any citizen ap¬ 
plying therefor at the office of the assessor. Every person, 
association, corporation, firm, or company, in said District 
liable to taxation hereunder, and every association, com¬ 
pany, executor, administrator, guardian, or trustee holding 
personal property in trust liable to taxation hereunder, 
shall within thirty days after the last publication of said 
advertisement, as aforesaid, fill out the proper blanks in 
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said schedule with a full and true statement as in this sec¬ 
tion hereinbefore required and make and sign an affidavit 
to the truth thereof, as aforesaid, before the assessor or 
one of the other members of the said board of personal-tax 
appraisers and the members of the said, board are hereby 
authorized to administer such and all oaths in connection 
with their duties as assessor and appraisers without charge, 
or before any person authorized by law to administer oaths; 
and the address in the District of Columbia of the person, 
corporation, or company making affidavit shall in each case 
be given below his, its, or their signature, and thereupon 
said board of personal-tax appraisers, or any one of the 
members thereof, shall assess said property at its fair cash 
value, and enter the same in the columns upon said blanks 
provided for that purpose, and the amount thus ascertained 
shall be entered upon the books for taxation for each fiscal 
year; Provided, That if any person, firm, association, cor¬ 
poration, company, administrator, executor, guardian, or 
trustee shall fail to make and deliver to the assessor or one 
of the said appraisers, within thirty days after the date of 
the last advertisement of the notice hereinbefore required, 
the schedule of his or its said personal property, owned, 
held in trust, or otherwise h as provided for in this section, 
then the said board of personal-tax appraisers hereinbe¬ 
fore provided for shall without delay, from the best informa¬ 
tion they can procure, make an assessment against such 
person, firm, association, corporation, company, administra¬ 
tor, executor, guardian, or trustee, to which they shall add 
twenty per centum thereof: Provided further, That if the 
said board of personal-tax appraisers be not satisfied as to 
the correctness of the return of personal property made by 
any person, firm, association, corporation, company, ad¬ 
ministrator, executor, guardian, or trustee, said board may 
reject said return, and said board, or any one of the mem¬ 
bers thereof, may, from the best information he or they can 
procure, or by making such an examination of the personal 
property as may be practicable, assess the same in such 
amount as may to him or them seem just; and notice of the 
rejection of the sworn return shall be given to the party in¬ 
terested by leaving the same at the address given in said re¬ 
turn, and in all such cases there shall be a right of appeal 
from the action taken by said appraisers to the board of per- 
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sonal-tax appeals, or to their successors in office, within fif¬ 
teen days after delivery of said notice of rejection as afore¬ 
said: And provided further, That if any person, firm, asso¬ 
ciation, corporation, company, administrator, execu- 
14 tor, guardian, or trustee shall make a false affidavit 
touching the matters herein provided for, he or they 
shall be deemed guilty of perjury, and upon conviction 
thereof shall be subject to the penalties for that offense now 
provided by section 131, of title 6 of this code. (July 1, 
1902, 32 Stat. 617, c. 1352, sec. 6, par. 1.) 

Sec. 758. Real estate taxes and personal taxes of all kinds, 
excepting the tax on motor vehicles as herein provided, 
shall hereafter be payable semiannually in equal install¬ 
ments in the months of September and March. If either of 
said installments on real or personal property shall not be 
paid within the months when the same is due, said install¬ 
ments shall thereupon be in arrears and delinquent, and 
there shall be added and collected with said tax a penalty 
of 1 per centum per month upon the amount thereof for 
the period of such delinquency, and such installment or in¬ 
stallments, with the penalties thereon, shall constitute a 
delinquent tax to be collected in the manner now provided 
bv law. 

mt 

If any person neglects or refuses to file a return of per¬ 
sonal property as required by law, and the assessor certi¬ 
fies to the board of commissioners that, in his opinion, the 
best information obtainable does not afford a satisfactory 
basis for assessment, the board of commissioners may, by 
petition to the Supreme Court of the District of Columbia 
for mandamus against such person, compel the filing of a 
sworn return, and in such case the court shall require the 
person at fault to pay all expenses of the proceeding. (July 
1,1902, 32 Stat. 621, c. 1352, sec. 6, par. 13; June 20, 1922, 42 
Stat. 668, c. 249; July 3, 1926, 44 Stat. 833, c. 759, sec. 5; 
Feb. 18, 1929, 45 Stat. 1227, c. 259, sec. 5) 

Sec. 769. The board of assistant assessors hereinbefore 
provided for, with the assessor of the District of Columbia 
as chairman, shall compose a hoard of personal-tax appeals, 
and as such hoard of personal-tax appeals shall convene in 
a room, to he provided therefor hy the said assessor, on the 
first Monday of September each year and shall continue in 
session to and including the first Monday of March of the 
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following year, or until such time as their work shall have 
been completed, and public notice of the time and place of 
such meeting shall be given by advertisement for two con¬ 
secutive secular days in two daily newspapers published in 
the District of Columbia. All appeals to said board shall 
be made within thirty days after notice of fixing an assess¬ 
ment. It shall be the duty of the board of personal-tax ap¬ 
peals to hear all appeals made by any person or persons 
against the assessments made by the board of personal-tax 
appraisers and to impartially equalize the value of said 
personal property as a basis for assessment. Any four 
members of the said board shall constitute a quorum for 
business, and in the absence of the assessor a temporary 
chairman shall be selected. They shall be empowered to 
diminish or increase such assessments as they may be¬ 
lieve to have been returned at other than their true value to 
such amount as, in their opinion, may be the value thereof, 
and the action of said board in such cases shall be final. 
Said board of assistant assessors shall also perform such 
other official duties as may be required of them by 
15 the assessor of the District of Columbia: Provided , 
That in case the personal-tax appraisers shall fail to 
complete any of the duties in this section to be by them per¬ 
formed within the time provided therefor the taxation pro¬ 
vided by this section shall not by reason thereof be invalid; 
but such appraisers shall proceed with all reasonable dili¬ 
gence to complete such duties, and their acts shall be valid 
as if performed within the time fixed therefor. If at any 
time within any current year, property subject to taxation 
under the provisions of this section shall have been omitted 
from assessment, said board of personal-tax appraisers 
shall immediately proceed to assess the same for the then 
current year, giving notice in writing to the persons or 
corporations so assessed, who shall have a right of appeal 
within ten days from date of said notice. (July 1, 1902, 32 
Stat. 620, c. 1352, sec. 6, par. 11; Apr. 28, 1904, 33 Stat. 563, 
c. 1815, sec. 1; July 3, 1926, 44 Stat. 834, c. 759, sec. 7; Feb. 
18, 1929, 45 Stat. 1228, c. 259, sec. 7. 

Sec. 771. When the taxes on personal property due and 
payable in each year shall not be paid as provided in sec¬ 
tion 758 of this title, then and in that event the collector of 
taxes of the District of Columbia, or his deputy, may dis- 
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train sufficient goods and chattels found within the District 
of Columbia and belonging to the person, firm, association, 
corporation, company, administrator, executor, guardian, or 
trustee charged with such tax to pay the taxes remaining 
due, under the provisions of this law, from such person, firm, 
association, corporation, company, administrator, executor, 
guardian, or trustee, together with the penalty thereon and 
the costs that may accrue; and for want of such goods and 
chattels said collector of taxes may levy upon and sell at 
auction the estate and interest of such person, firm, asso¬ 
ciation, corporation, company, administrator, executor, 
guardian, or trustee in any parcel of land in said District; 

* * # j? 

18. The manner or mode of procedure in the assessment 
of personal property taxes is explained in the testimony of 
Mr. Willige, a member of the board of personal tax ap¬ 
praisers. See Record of hearings, p. 438. 

It appears that Wardman Real Estate Properties, Inc., 
failed to furnish the schedules required by Section 753 dur¬ 
ing the years mentioned in said tax bills, and that the as¬ 
sessments in question were made from other sources of in¬ 
formation; that the taxing authorities have, from the time 
of its enactment, construed this statute to authorize “ any 
one of the members'' of the board of personal tax appraisers 
to make assessments when the property owner has 
16 failed “to wake and deliver to the assessor or one 
of the said appraisers, within thirty days after the 
notice (publication) hereinbefore required, the schedule of 
his or its said personal property'as well as when the 
board of personal tax appraisers is “not satisfied as to the 
correctness of the return of personal property” made by 
the property owner , and that these assessments were made 
by a member of the board of personal tax appraisers, in 
conformity with this construction; that the established prac¬ 
tice of the assessor’s office is to mail notice to the property 
owner in all cases where assessments are made upon the 
failure of the property owner to make a return, although 
the statute does not require any notice in such cases. The 
evidence discloses that when a member of the board of per¬ 
sonal tax appraisers makes assessments he goes around and 
looks at the property and writes down the estimated value 
thereof in the field book, and that no other action is taken 


TUMULTY ET AL. VS. DISTRICT OF COLUMBIA, 


21 


bv the board as a whole; that the assessments are com- 
pleted when the entries are made in the field book, unlsss 
there is some special reason to discuss them further; that 
where returns are not filed, the board must assess the prop¬ 
erty and duly notify the people of the assessments, giving 
them the right to appeal, if they care to do so, and if there 
is an appeal, the board hears the appeal and adjusts the as¬ 
sessments in accordance with the facts; that the records of 
the assessments in question show that no appeal was filed; 
that it is an invariable rule of the assessor’s office, to 
send notices; that the entries in the field book are posted in 
the ledger, in the name of the taxpayer or the supposed 
owner of the personal property; that the Wardman Real 
Estate Properties, Inc., failed to file a return in the years 
1929, 1930, 1931 and 1932. While Mr. Willige was on the 
stand, the following occurred. (See Record of hearings, p. 
455): 

17 44 Mr. Campbell: I call your attention to the fact 

that in each of these instances there is an assessment 
of tangible personal property, I assume located in the par¬ 
ticular building and of intangible personal property. Is 
that the practice followed by the District of Columbia in 
making such assessments? 

A. Yes, sir. 

Q. What basis is followed for assessing tangible per¬ 
sonal property; is it from a personal examination? A. In 
so far as we are able to make that examination. 

Q. What basis is followed for the assessment of intan¬ 
gible property standing in Cathedral Mansions? A. That 
is merely a tentative assessment. 

Q. I notice there is a tentative assessment for United 
Realties for 2700 Connecticut Avenue, and for 3100 Con¬ 
necticut Avenue, that being in the sum of $1,000, plus pen¬ 
alty. A. Yes, sir. 

Q. And for Wardman Park Hotel, 2660 Woodley Road, in 
the amount of $300,000. Those assessments represent, do 
thev, the estimate of the Assessor as to the amount of stocks 
and bonds which United Realties owns in Wardman Park 
Hotel? A. It would cover bonds, stocks, mortgages and 
amounts receivable. 

Q. What is the theory under which those intangible as¬ 
sessments are allocated against any particular piece of 
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property, as shown on this book? A. As I said before, they 
are merely tentative assessments. 

Q. What step is then taken to make these tentative assess¬ 
ments permanent assessments, Mr. Willige, referring now 
to intangible assessments ? A. Those assessments are made 
permanent if there is no appeal taken against them. Do 
you want to know the date ? 

Q. Not immediately. Your answer would have to be 
modified, would ot not ? Is it not your practice to treat the 
assessment as being finally made, subject to appeal, when 
the individual writes that figure down in the field book? A. 
Those assessments are final there. 

Mr. Wahlv: I submit that is an assessment which mav 
* •> 

be changed. 

Mr. Campbell: What is the guide of assessment of the in¬ 
tangible property? 

A. The guide of assessment is when the assessors place 
them on the field book. 

Q. What is the theory under which intangible property, in 
the amount of $300,000, is allocated against a specific loca¬ 
tion in the District of Columbia, rather than against an in¬ 
dividual? A. It would not be against a location ; it would be 
against a person or corporation. 

Q. This is an assessment against the Wardman Heal 
Estate Properties, Inc. All of these assessments are 
against that one corporation. Why is it you say at 2660 
Woodley Road they have $300,000 worth of intangibles? A. 
We do not mean that the intangible property is actually 
there; thev mav have it anvwhere. 

Q. The only record is, with respect to the particular piece 
of property, in your field book; is not that correct? A. 
Against the corporation. 

Q. The assessment of intangible property is originally 
against United Realties Corporation? A. That is one of 
the assessments. 

Q. In 1931 and 1932, no assessment of intangible per¬ 
sonal property was made against Wardman Real Estate 
Properties, was there? A. You mean prior to the 
18 date the record was changed; I think not. 

Q. Then what is the basis by which the assessors 
change this assessment of intangible personal property from 
United Realties, Inc., to Wardman Real Estate Properties? 
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A. The reason for that was, as I have stated before, the 
corporation counsel advised us. 

Q. He advised you, did he not, that Wardman Park Hotel, 
during that year, was owned by Wardman Peak Estate 
Properties, Inc? Is that a correct statement of what was 
done? How would the fact that the corporation counsel’s 
office advised you that the Wardman Park Hotel was owned 
by Wardman Real Estate Properties in 1930 affect an as¬ 
sessment of intangible personal property which you made 
in 1930 or 1931 against United Realties? A. Both assess¬ 
ments were tentative. 

Q. There has been no assessment against a location, but 
against a company? A. Yes. sir. 

Q. How can the fact that the Wardman Park Hotel 
changed hands affect an assessment against United Real¬ 
ties? A. We merelv changed that assessment from infor- 
mation received from the corporation counsel’s office. 

Q. What information did you receive from the corpora¬ 
tion counsel’s office indicating that United Realties was not 
the owner of about $300,000 of intangible personal property, 
but some other corporation was the owner of $300,000 of 
intangible personal property? A. We received information 
from him that the assessment should be placed against the 
Wardman Real Estate Properties, Inc. 

Q. Was not the information you received to the effect that 
the Wardman Park Hotel happened to be owned by Ward- 
man Real Estate Properties? 

Mr. Wahly: That is admitted. ; 

Mr. Campbell: Do you know of any other information 
which was given to the assessors indicating that this in¬ 
tangible personal property was then owned by Wardman 
Real Estate Properties? I assume it was Mr. Wahly who 
gave the information. 

Mr. Wahly: That is correct. The information I gave to 
the assessor’s office, or the Board, did not undertake to 
specify that these tangibles or intangibles belonged to 
Wardman Real Estate Properties, Inc., but that the assess¬ 
ment thev had against Wardman Park Hotel was incorrect, 
because that property belonged to Wardman Real Estate 
Properties, Inc. I did not undertake to distinguish be¬ 
tween tangible and intangible. 

Mr. Lesh: Did you undertake to include intangible ? 
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A. Are you asking for a state of mind? 

Mr. Lesli: I am asking for an active state of mind on the 
communication. 

Mr. Wahly: I have gone as far as I can go in the state¬ 
ment I made that I advised them the bills they had against 
Wardman Park Hotel were not correct, because that prop¬ 
erty belonged to the Wardman Real Estate Properties, Inc., 
for the years covered by the bills. I did not appreciate the 
fact there was a tangible and intangible. I would not have 
undertaken to distinguish between tangible and intangible. 

Mr. Campbell: Mr. Willige, as of what date in the year is 
a resident of the District of Columbia required to file his 
personal tax return? A. During the month of July. 
19 Q. The law which I have just read to you provides 
that in case no such return shall be filed, the Board of 
Personal Tax Appraisers shall without delay, from the best 
information they can procure, make an assessment against 
such person, firm, association or corporation. What is the 
practice of the Board of Personal Tax Appraisers with re¬ 
spect to the time of making such an assessment, in the event 
no return has been filed? A. The assessors immediately 
start out to do the assessing, after our returns have been 
entered in the books. 

Q. In July 31? A. Yes, sir. 

Q. That work is completed by your assessors during 
what months? A. It is usually completed by February of 
the following year. 

Q. A period of six or seven months? A. Yes, sir. 

The Special Master: The Board considers that “without 
delay” within the meaning of the statute? 

A. Yes, sir. 

Mr. Campbell: When that work has been completed, I 
assume that these various field books are gathered together 
and bound together in the form of this one here? 

A. Those are bound together a year after assessments are 
made. 

Q. When are notices sent out of assessments, where re¬ 
turns have not been filed? 

Mr. Wahly: I do not think there is any provision in the 
law. There is a provision for notices where the Board re¬ 
jects the return. 
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Mr. Campbell: Wliat is the practice of the District of 
Columbia as to the time of sending out notices? 

Mr. Wahly: There is not any notice where no return is 
made. 

Mr. Campbell: Mr. Willige has stated it is sent, as a 
matter of fact, and I ask what is the practice with regard to 
sending out such notices. 

Witness: The notices are sent out in due time for the 
office to get out the bills bv March. 

Q. All notices are sent out prior to March following the 
time the returns should have been filed? A. Yes, sir. 

Q. Is it the practice to send out bills in March of the en¬ 
suing year? A. Yes, sir, prior to March; they may be paid 
in March. 

i 

Q. By that time has the assessment of all property been 
completed? A. Xot necessarily. We make assessments up 
to July 1 of the coming year very frequently. 

Q. Assessments may be made up to July 1 of the succeed¬ 
ing year in your practice? A. Yes, sir. 

Q. The bills, however, for such assessments as have been 
completed are sent out in March following the period within 
which the return should have been filed? A. That is right. 

Q. What assessments are made during the period from 

March to July of the ensuing year? A. Of properties that 

mav have been omitted. 

* 

Q. How long have you been a Member of the Board of 
Personal Tax Appraisers? A. Since 1926. 

Q. During that period, has it been the practice, after the 
period of twelve months in which a return has been 
20 filed, to make assessments for the preceding year? A. 
It is not the practice. 

Q. To your knowledge, has it ever been done or attempted 
in the instance cases? A. Xot to my knowledge. 

Q. Xow, Mr. Willige, if any bills were sent out for these 
assessments in 1930 and 1931, they were sent to United Real¬ 
ties, were they not? A. Yes, sir. 

Q. And not to Wardman Real Estate Properties? A. No, 
sir. 

Q. And if any notices were sent of the making of these 
assessments, they were sent to United Realties, and not to 
Wardman Real Estate Properties? A. That is correct. 
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Mr. Campbell: May it be stipulated that the insertion of 
Wardman Real Estate Properties on these field books was 
made some time after the filing of the original claim of the 
District of Columbia in these proceedings? 

Mr. Wahly: It is. 

Mr. Lesli: It might be after September 21, 1933. That is 
when we had their first District witness here. 

Mr. Wahly : Yes, we might as well stipulate that. 

Mr. Campbell: Did you make those changes, Mr. Willige? 

A. No, sir. 

Q. Do you know who made them ? A. Mr. Evans. 

Q. After the changes were made, were any notices of the 
changes sent to the Wardman Real Estate Properties, Inc.? 
A. Not that I know of. 

Q. Other than the bills which have been offered in this 
case? A. I think not, other than those which have been of¬ 
fered here. 

Mr. Campbell: May it also be stipulated, if your Honor 
please, without bringing down all the different field books, 
that the original names of the owning Company appearing 
on the various assessments were the names which appear in 
the bills which were attached to the original proof of claim 
of the District of Columbia? 

Mr. Wahly: Yes, I agree to that in substance. We are 
willing to stipulate that. 

Mr. Lesh: May I ask you, Mr. Willige, whether there is 
today any assessment for those two years, or any unpaid ac¬ 
count against the United Realties Company? A. I would 
sav there is not anv assessment. 

Q. Is there an unpaid ledger account? A. I would like 
to have Mr. Evans answer that. I want to see the ledger. 
I believe there is no account in the name of the United 
Realties Company. 

Mr. Lesh: I do not object to Mr. Evans giving you any 

information which mav enable vou to answer. 

•> * 

Mr. Evans: None of the bills are paid yet. 

Q. May I ask you, Mr. Evans, whether there are today 
any unpaid ledger accounts against the United Realties 
Company? A. I do not think there are. 

Q. Was there one after 1930? A. There had been. 

Q. What has become of them? A. The appraisers found 
that the assessments were made. 
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Q. Will you please answer what has become of them? A. 
Those particular bills are still unpaid. 

21 Q. Was there a ledger account against United 
Realties Company by that name? A. There have 
been; yes, sir. 

Q. And that ledger account was not paid? A. Was not 
paid. ' 

Q. What is its status today? A. 1 think it is still unpaid. 
I could not swear positively without looking at the ledger. 
The last time 1 looked, they were not paid. 

Q. There is an open account of the District of Columbia 
against United Kealties Company? A. I do not say that. 

Q. Tell me what the difference is. A. I tried to tell you. 
The ledger accounts now are in the name of the Wardman 
Realty Corporation. 

Q. Am 1 to understand that change was made in the 
ledger, as well as in the field books? A. The ledger ac¬ 
count has to stand the same as in the field book. 

Q. All right. Go on from there. What did you do; did 
you change the ledger account heading? A. I will have 
to see how the ledger account stands. If you look at those 
bills, you will see how the ledger account stands. 

Q. One of these bills reads “The Wardman Real Estate 
Properties, Inc.” I see nothing on there to indicate that 
that is, or ever was, on the ledger against the United Real¬ 
ties Company. A. It is a different name. 

Q. Are not your ledger accounts permanent books? A. 
Certainly. j 

Q. Answer my question in your own way. I understand 
there is a permanent book with a ledger account against 
United Realties Company. I wish to know what has become 
of that account for 1930 and 1931. Is it still in the per¬ 
manent book and still unpaid? A. Yes. 

Q. Still in the name of the United Realties Company? 
A. I did not say that. 

Q. What has been done with that? A. I was authorized 
to change the name in the field book, and consequently the 
name in the ledger. 

Q. Did you change the name in the ledger? A. It has 
been changed. I did not change it until later. I Icannot 
swear to that. 
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Q. So that, assuming there was done by the appropriate 
clerk what was planned to be done, if we discover that the 
United Realties Company had a large fund, you would have 
no tax bill to claim against it, is not that so? A. I was only 
authorized to go into the bills for the assessments. I was 
authorized to change the name in the field book, which con¬ 
sequently changed the name in the ledger. 

The Special Master: You do not know whether the name 
was changed in the ledger or not? A. I could not swear to 
that. 

Mr. Lesh: That would not be under your jurisdiction? 

A. I should have looked, but I did not. 

Mr. Lesh (returning to Mr. Willige): As a matter of 
practice, does your office give effect to the provision of the 
Code of July 1, 1902, and for ready reference, I will say it 
is paragraph 11 of Section 6, which reads: “If, at 
22 any time within any current year, property subject to 
taxation under the provisions of this section shall 
have been omitted from assessment, said board of per¬ 
sonal tax appraisers shall immediately proceed to assess 
the same for the then current year, giving notice in writing 
to the persons or corporations so assessed, who shall have a 
right of appeal within ten days from date of said notice.” 
Are you familiar with that statute? A. Yes, sir. 

Q. Is that the statute you follow in practice? A. Yes sir. 

Q. I notice that is limited to a reassessment for a current 

vear. 

* 

Mr. AYahly: Xot a reassessment—to the making of an 
omitted assessment for a current year. 

Mr. Lesh: Did vou consider this to be the omission of a 
return, and did you give notice in writing to anyone? 

AATtness: I did not. 

Q. AYill you tell me why it is that those entries of amounts 
in your book are in pencil? One would expect permanent 
records to be in ink. A. These assessments are made while 
we are out in the field. 

Q. As a matter of convenience in writing? A. Yes, sir. 

Q. It is not to indicate they are subject to change? A. 
They are subject to appeal. 

Q. If an appeal is taken, do you strike out the old figure? 
A. AYe leave the old figure there. 
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Q. How about the name of the taxpayer? I notice Ward- 
man Real Estate Properties, Inc., is written in pencil. Is 
there any significance about it? A. It shows a recent 
change. 

Q. Do you always write your changes in pencil? A. Not 
necessarily. As a matter of fact, we write all our original 
taxes in typewriting. This is an old record. There is no 
significance about that. 

Q. At the time the Board, of which you are a member, 
took this recent action directing the change, did you know 
what had been the relation of United Realties Company to 
the properties at the time the assessment was made? A. 
No, sir. 

Q. Did you make any inquiry ? A. Not personally. 

Q. You did participate in the recent change? A. I 
ordered that it be changed. 

Q. That was without inquiring what had been the relation 
of United Realties to the property; was it without such an 
inquiry? A. Yes, sir. 

Q. May I inquire, sir, directing your attention to an as¬ 
sessment like that one on 2700 Connecticut Avenue for 
some lobbv furniture, how did vour Board know that United 
Realties did not own that furniture in 1930? A. We merely 
acted on information received from Mr. Wahlv, of the 
corporation counsel’s office. 

Q. Was his information that, for the purpose of collection, 
the change had to be made ? A. He did not sav it had to be 
made.” 


23 The Receivers contend that the assessments in 
question are invalid, because they were not made by 
the board of personal tax appraisers; because the assess¬ 
ments were made against specific properties or “locations” 
and not against Wardman Real Estate Properties, Inc.; be¬ 
cause the revision of the assessments in the manner here¬ 
inbefore pointed out, was a violation of the statute, and be¬ 
cause of the alleged failure of the taxing authorities to 
comply with the statutory requirement as to notice. 

19. It seems to the Special Master, that to sustain the 
Receivers’ contention would be to disregard the principles 
of law which have been applied in adjudicated cases. 
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The Supreme Court of the United States has declared that 
proceedings in connection with the assessment and collec¬ 
tion of general taxes “<7 re construed with the utmost liber¬ 
ality, sometimes even to the extent of holding that 710 notice 
whatever is necessary Turpin v. Lemon, 187 U. S. 51, 58; 
Glidden v. Harrington, 189 U. S. 255, 258. Similar declara¬ 
tions are to be found in Union Trust Co. v. State, 116 Md. 
368, 372; State v. Several Parcels of Land, 83 Xeb. 13, and 
Board of Comm’rs. v. Anderson, 68 Fed. 341. 

And it is held that there is a presumption in favor of 
regularity in all proceedings relating to taxes. 

1 Cooley on Taxation, 3rd, Ed., 447, and cases cited. 

The law presumes that in fixing the value of the property 
the taxing authorities have properly discharged their duties, 
and that the tax is just. 

The People v. Norton, 358 Ill. 272. 

People v. Matthews, 272, X.Y.S. 649. 

And it has been held bv this Court, that the construction 
of a taxing statute, which the taxing officers have eonsis- 
tentlv made for manv vears, “should be followed bv 
24 the courts unless it should clearly appear to be 
wrong". Green v. Luchs, 39 Wash. L. R. 814, 816. 

In The Alexandria Canal Railroad and Bridge Company 
v. The District of Columbia , 1 Mackev 217, the tax assess- 
ment under consideration was in these words: “Alexandria 
Canal Company; Beatty, Peter, Threlkeld and Deakin’s Ad¬ 
dition; valuation $75,000; wooden bridge across the 
Potomac”. The assessment was sustained; and the Court 
in the course of its opinion, written by Mr. Justice Hagner, 
said: 

“In the words of this Court, in 2 MacArthur, 192, Robin¬ 
son vs. Cook: ‘We are of opinion, that as the complainant 
had an opportunity to appeal from the assessment, if there 
was any error in the valuation, to the board of appeal, she 
ought to have pursued that course.’ * * * It is evident from 
an examination of these Acts, that a property owner within 
the District could scarcely remain in ignorance that an 
assessment had been made upon his property and that he 
was required to pay a tax, and, if persons with a full oppor- 
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tunity to complain of any injustice committed by the asses¬ 
sors, wilfully neglect to avail themselves of the opportunity 
so amply afforded them, they cannot expect a court of 
equity, after long delay, to relieve them from the conse¬ 
quences of their own laches.’’ 

In O'Neil v. The Virginia and Maryland Bridge Company 
at Shepherds Town, 18 Md. 1, the property was assessed and 
entered on the assessors’ books, in the name of the “Poto¬ 
mac Bridge Company”, whereas the true corporate name 
was as stated above. It was held that the description was 
sufficient, and the Court in its opinion made the following 
observations: 

“Taxes are laid for the support of the government, and 
all property made liable for contribution to this object by 
the Constitution and laws, ought to be embraced in assess¬ 
ments for that purpose. It is not only the duty of the Legis¬ 
lature to reach all descriptions of property, for the sake of 
justice to all the citizens, but the interests of the State re¬ 
quire it. To this end the tax laws have made provision for 
the correction of errors on the part of the assessors, by ap¬ 
peal to designated tribunals; so that if they perform their 
duty, excessive valuations are not likely to occur; nor will 
any persons escape, whose property is liable to be taxed. 
But assessments ought not to be vacated, and the particular 
property released altogether, because the public officers 
have not strictly followed the provisions of law, which are 
merely directory. It is not said any where that the assess¬ 
ment shall be invalid if such directions are not com- 
25 plied with. For example, suppose the commissioners 
neglect to to have lists prepared and deposited in the 
clerk’s office, or the clerk were to omit his dutv in that be- 
half, as required by the 25th section of the Act of 1852, ch. 
337, would the whole assessment be inoperative, and all the 
property of such county discharged from its contribution 
to the public expenses? In Young v. State, 7 G. & J. 253, 
where a sheriff’s bond had not been executed according to 
law, it was held that the parties were liable; that the formal¬ 
ities were required for the public security, and not for the 
benefit of the obligors. It was also said, 1 substance, and not 
form, is to control the construction of legislative enactments, 
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prescribing a mode in which acts are to be done’. Where 
provision is made for the relief of property owners against 
the improper exercise of the taxing power, the law expects 
those concerned to be diligent in protecting their interests; 
and if they omit the opportunity, they cannot be relieved 
in equity, if at all, unless a strong case is presented, show¬ 
ing, among other things, that they have not been altogether 
in default in availing of the means provided by the tax 
laws. ’ ’ 

In Lumber Co. v. Village of Oscoda, 97 Mich. 221, the 
owner or occupant of the property assessed was designated 
on the tax roll as “G., S. & F. L. Co.”; and it was held that 
this designation of the owner or occupant did not render the 
tax illegal and void. 

In People v. Blake, 132 X. Y. S. 191, the property was 
described on the assessment roll, thus: “Paper Mill. Now 
in operation. Store-house and office between canal and 
river.” And the Court held that the description was suf¬ 
ficient. 

In Lawson Consolidated, ctc. Co. v. Boston, 170 Mass. 354, 
it was said: 

“The plaintiff contends that the tax was invalid in form, 
for want of a more particular description of the property 
assessed. But inasmuch as the plaintiff brought in no list 
of property to the assessors, the want of a more particular 
description did not render the tax invalid. * * * Where no 
list of property is brought in there is no statute requiring 
that personal property of this kind should be particularly 
described in the valuation list.” 

In Illinois Central R. R. Co. v. Kentucky, 218 U. S. 551, 
Mr. Justice Hughes, speaking for the Court, said: 

“The point urged, in substance, is that the constitutional 
right of the plaintiff in error has been violated, because 
the state court has treated the entry on the jacket as 
26 a sufficient record of the assessment. It is said that 
this cannot be regarded as a record, because it lacks 
permanency. But this, of course, depends upon the means 
of preservation and the nature of the filing system adopted. 
There is no inherent reason why such a record should not be 
suitably preserved. It is unnecessary to review the numer- 
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ous authorities which the industry of counsel has collated, 

for it mav be assumed that an assessment should be re- 
•> 

corded. It is obvious, however, that the State cannot be 
denied the right to collect its taxes, and the assessment can¬ 
not be held to have been in violation of the Constitution of 
the United States because for convenience it was recorded— 
in the form provided for the purpose—upon the jacket in¬ 
closing the report of the railroad company, instead of in a 
separate book. If the Board did not proceed promptly 
to make the assessment according to the statute, the cor¬ 
poration aggrieved had its remedy; if the assessment was 
otherwise properly made it cannot be defeated because the 
determination was set forth in the manner described. * * • 
But it is said that the assessment was only tentative and 
that the entry was merely a memorandum. It does not ap¬ 
pear to be tentative upon its face. That it was such in fact 
is a conclusion sought to be derived from the testimony of 
the former state auditor.’’ 

The Court, in the Appeal of Fox and Wife, 112 Pa. St., 
337, had this to sav: 

“It is to be observed, in the first place, that the provisions 
of the ninth section apply only to taxpayers who neglect or 
refuse to make a proper return. They are by their own act 
in default, and are prima facie attempting to avoid their 
share of the public burdens. Now, what hardship does the 
Act impose upon them for their default, or what penalty 
does it inflict that is unjust? In the first place, the assessor 
is obliged to make a return for them, from the best informa¬ 
tion at his command. This means that the assessor shall 
inquire from such persons as he may reasonably suppose to 
have information, as to the extent of the defaulting tax¬ 
payer’s estate. Surely this is no hardship upon any one 
but the assessor. Estimating the amount of the property 
in this manner, the assessor returns such amount to the 
proper commissioners or returning boards, who are re¬ 
quired to add fifty per centum thereto, and the amount so 
increased stands as the assessment. The state imposes this 
fifty per centum upon the taxpayer as a punishment for his 
default in not making the return required by law. If no ap¬ 
peal were allowed to the action of the commissioners in add¬ 
ing this penalty, it would be a serious question whether this 
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Act could be sustained. It is one of the fundamental prin¬ 
ciples of English and American law that no man can be con¬ 
demned in his person or property without a hearing. But 
the Act expressly provides that the taxpayer may, on or 
before the day fixed for appeals, go before the commis¬ 
sioners or board of revision and present his reasons, under 
oath, for his failure to make return, which, if satisfactory 
to the commissioners or board of revision, thev shall sub- 
stitute the taxpayer’s return for that of the assessor, to 
have the like effect as if no failure had occurred. It will 
thus be seen that the taxpayer holds the key of the position 
in his own hands, and can relieve himself from the conse¬ 
quences of his own contumacy by coming forward and being 
honest.” 

27 In Farnsworth Company v. Jordan Rand, 65 Maine, 
19, 23, 24, the Court used this language: 

“It is precisely in this part of the work of the assessors, 
that errors, mistakes and omissions are most liable to oc¬ 
cur; and mistakes of this description would commonly be 
avoided or seasonably corrected, if the tax payer obeyed 
the requirements of the statute, and returned a list of his 
taxable property when the assessors issued their notice. If 
the party is liable to taxation, and is in fact the party whom 
the assessors intended to tax, it would be manifestly unjust 
that he should escape taxation for so trivial a cause as an 
error, mistake, or omission in his designation, when his 
identity with the party designed to be taxed, can be estab¬ 
lished; and the statute was framed to prevent such a result. 
Xor is it so absolutely essential that corporations should be 
described by their true names, as to place them in this re¬ 
spect on a different footing from natural persons. The old 
objection that a corporation, being a mere creation of the 
law, can and must be known bv its true name onlv, and if 
the name be varied it cannot be known at all, was deemed 
nugatory in Minot v. Curtis, et als., 7 Mass. 441; and subse¬ 
quent decisions have tended more and more to assimilate 
all corporations created for business or profit, in legal pro¬ 
ceedings, to natural persons so far as their rights, duties 
and liabilities are concerned. Even in the absence of such 
a statute for the relief of errors, mistakes and omissions, 
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the reasoning of more than one highly respectable court goes 
far to show that neither corporations nor individuals can 
be allowed to { avail themselves of pretexts of this sort to 
escape taxation, ivhen their identity and liability to be 
taxed can be clearly established. Soughegan Nail, Cotton 
and Woolen Factory v. McConihe, 7 N. H., 309. O’Neil, et 
als. v. The Virginia & Maryland Bridge Co., 18 Md., 1. Van 
Voorhis v. Budd, 39 Barb., (N. Y.) 479.” 

In Georgia Railroad Co. v. Wright, 124 Ga. 596, 617, it 
was declared: 

4 ‘The Georgia Law affords to every citizen, individual or 
corporate, ample facilities for the preservation of his rights 
as against the tax-gatherer, always provided that he makes 
a return to the proper officer of the property that he owns. 
It presupposes that the taxpayer will disclose to the officer 
all of his taxable property, and it requires him to know 
whether his property is taxable or not. The requirement 
of candor in disclosing the ownership of property is really 
at the foundation of our tax svstem. So long as the citizen 
complies with that requirement, he is afforded every op¬ 
portunity to dispute with the State the question of the 
value of his property and the amount of tax to be levied 
thereon. When he fails to return, in whole or in part, 
fraudulently or through an honest mistake, he then and 
there becomes a defaulter, and the door of opportunity is 
closed to him, so far as the right to have the mutual rights 
between himself and the taxing power adjusted by arbitra¬ 
tion is concerned. In other words, ample 4 machinery’ is 
available to the citizen who makes full returns; deprivation 
of the right to be further heard is one of the penalties 
visited upon the defaulter. The collecting officer must as¬ 
certain as best he can the amount of property to be taxed, 
as well as its value, and take summary means for its col¬ 
lection.^ 

A taxpayer failing to render personalty for taxa- 
28 tion in the manner and within the time required by 
law, cannot avoid the assessment merely because the 
assessor failed to publish the name of the owner and the 
value of the personal property assessed. Bonaparte v. 
Bonner, 170 Okla. 509. 
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“There is no doubt that the laws for the collection of 
taxes are summary and not in full accord with the spirit of 
the constitution, but thev are sustained on the ground of 
State necessity and immemorial usage. It is said in the 
case of Parham v. Decatur County, 9 Ga. 352, that ‘the 
sovereign right to levy and collect taxes grows out of the 
necessities of the government—an urgent necessitv, which 
admits no property in the citizen while it remains unsatis¬ 
fied. The right to tax is co-equal with all governments. It 
springs out of the organization of the government. All 
property is a pledge to pay the necessary debts and ex¬ 
penses of government.” Ex Parte Lynch, Trustee , 16 S. 0. 
32. 

In some jurisdictions the owner is required to have his 
property entered on the tax books and pay the taxes there¬ 
on, and a failure to have the property so entered and to 
pay taxes for five successive years, works a forfeiture of 
the owner’s interest in the property. See Sineffey v. Davis 
Colliery Co,, 204 Fed. 337; Land Co. v. State Board, 101 
N. C. 35. 

In Stanley v. Supervisors of Albany, 121 U. S. 550, Mr. 
Justice Field, writing for the Court, used the following 
language: 

“In nearly all the states, probably in all of them, pro¬ 
vision is made by law for the correction of errors and ir¬ 
regularities of assessors in the assessment of property for 
the purposes of taxation. This is generally through boards 
of revision or equalization, as they are often termed, with 
sometimes a right of appeal from their decision to the 

courts of law. Thev are established to carrv into effect 

* * 

the general rule of equality and uniformity of taxation re¬ 
quired by constitutional or statutory provisions. Absolute 
equality and uniformity are seldom, if ever, attainable. 
The diversity of human judgments, and the uncertainty at¬ 
tending all human evidence, preclude the possibility of this 
attainment. Intelligent men differ as to the value of even 
the most common objects before them—of animals, houses, 
and lands in constant use. The most that can be expected 
from wise legislation is an approximation to this desirable 
end; and the requirement of equality and uniformity found 
in the constitutions of some states is complied with, when 
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designed and manifest departures from the rule are 
avoided. To these hoards of revision, hy whatever name 
they may he called, the citizen must apply for relief against 
excessive and irregular taxation, where the assessing of¬ 
ficers had jurisdiction to assess the property. Their 
29 action is judicial in its character. They pass judg¬ 
ment on the value of the property upon personal ex¬ 
amination and evidence respecting it. Their action being 
judicial, their judgments in cases within their jurisdiction 
are not open to collateral attach. If not corrected by some 
of the modes pointed out hy statute, they are conclusive, 
whatever errors may have been committed in the assess¬ 
ment . ” See, also McLeod v. Receveur, 71 Fed. 455. 

Mr. Chief Justice Fuller, delivering the opinion of the 
Court in In re Tyler, 149 U. S. 164, said: 

“In Greeley v. Provident Savings Bank, 98 Missouri, 458, 
460, payment of taxes upon intervention of the tax collector 
in a case wherein a receiver had been appointed, was re¬ 
sisted upon the ground of lapse of time, and the court said: 
‘The amount of the taxes was undisputed, and the receiver 
had in his hands funds sufficient to pay them, and we think 

the order should have been made. It mav be conceded that 

* 

the State did not have an express lien upon the assets that 
went into the hands of the receiver, but it had a right para¬ 
mount to other creditors to be paid out of those assets, 
* * * a right which it could have enforced through its rev¬ 
enue officers by the summary process of distress, * * * 
but for the fact that the property and assets of its debtor 
had passed into the custody of its courts; whose duty it 
was in the administration and distribution of those assets 
to respect that paramount right, upon the untrammelled ex¬ 
ercise of which depends the power to protect the very fund 
being distributed, and to maintain the existence of the tri¬ 
bunal engaged in distributing it; and to make no order for 
the distribution of assets in custodia legis except in sub¬ 
ordination to that right. The ordinary revenue officers of 
the State being deprived of the ordinary means of securing 
the State’s revenue from the fund in the custody of the 
Court, the duty devolved upon the court to be satisfied, and 
upon the receiver to see, that the taxes due the State were 
paid before the estate was distributed to other creditors; 
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and we can conceive of no scheme of administration that 
the court could properly adopt by which the State’s de¬ 
mand could be reduced to the level of an ordinarv debt. 

•/ 7 

and be cut off unless presented to the court for allowance 
within a given time.’ And see Central Trust Co. v. N. Y. 
& Northern Railroad, 110 N. Y. 250.” 

“It is the universal rule that a court, as the representa¬ 
tive of the sovereignty of the state, will make no order for 
the distribution of funds in custodia legis until provision is 
made for payment of taxes and levies due to the common¬ 
wealth and its municipalities”. Taylor, Receiver , v. Suth- 
erlin-Meade Tobacco Company, 107 Va. 787, 797. 

It is held that taxes are entitled to the priority accorded 
a debt due the sovereign under the common law; and that 
this priority extends to taxes due to counties and municipal 
corporations. 

30 26 K. C. L. Sec. 438, p. 390. 

And see City and County of Denver v. St eager, 295 
Fed. 809. 

Marshall v. New York, 254 U. S. 380. 

In City and County of Denver v. Stenger, supra, the 
Court said: 

“The final contention is that the claim is entitled to the 
priority accorded a debt due the sovereign under the 
common law. We think this contention well founded. Un¬ 
der the common law, the sovereign had a right to a certain 
preference in payment. Marshall v. N. Y., 254 U. S. 380, 
382, 41 Sup. Ct. 143, 65 L. Ed. 315; United States v. Bank 
of N. C., 6 Pet. 29, 35, 8 L. Ed. 308. The common law is, by 
statutory authority (section 6516, Comp. L. Colo. 1921), in 
force in Colorado. Appellant is an agency of the state 
exercising the delegated sovereignty thereof in local mat¬ 
ters. It is entitled to whatever priority the state might de¬ 
mand. Appellee challenges any such priority on four 
grounds: That no decision of the Colorado courts has held 
that such priority exists as a prerogative right of the sov¬ 
ereign instead of as a mere administrative rule; that the 
priority applies only to a tax and this is not a tax; that 
the basis for this franchise obligation rests solely on exer¬ 
cise of the power of the proprietor and not of the sovereign; 
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that the right is lost when specific liens exist in advance of 
assertion of such priority. The logical result of the first 
contention would be that, although this attribute and ad¬ 
vantage attaching to sovereignty was recognized and en¬ 
forced at common law and although the common law is 
placed in full force by the statute of a state yet, until the 
highest court of that state shall declare this right to exist 
as a prerogative of sovereignty, no federal court can rec¬ 
ognize it. This is, in effect, to require federal courts to 
recognize the rights as purely a domestic administrative 
policy of the state until the high state court has declared it 
to be prerogative. If any presumption must be indulged, 
whv not make use of the more reasonable one, which is that 
this undoubted right of the state is enforceable in any 
forum '! Since the rule has reference to the public good it 
should receive no strict nor narrow interpretation. United 
States v. Bank of N. C., 6 Pet. 29, 35, 8 L. Ed. 308. 

The second contention, that the priority of the sovereign 
attaches only to taxes, is unsound. The reason for the rule 
is public policy which declares that it is more important for 
the state—all of the people—to have its money than for any 
single citizen or group of citizens . The rule covers all 
manner of debts due the state (United States v. Bank of 
X. C., 6 Pet. 29, 35, 8 L. Ed. 308), whether the origin of such 
be involuntary imposts or voluntary obligations (Marshal 
v. New York, 254 U. S. 380, 382, 383, 41 Sup. Ct. 143, 65 L. 
Ed. 315, and cases there cited). The above determination 
of the second contention disposes of the third contention 
iliat the obligation under this franchise is based on the pro¬ 
prietary function of the municipality. This is so, because, 
if the rule applies to all debts due the state, it would cover 
those arising from exercise of proprietary functions, hence 
it is immaterial here and we need not inquire whether the 
municipality was exercising a proprietary or a sovereign 
function.” 

The common law is in force in the District of Columbia. 

31 De Forrest v. United States , 11 App. D. C., 458. 

Lisner v. Hughes, 49 App. D. C. 40. 

i 

There is no showing that notice of the assessments in 
question w^as not received by Wardman Real Estate Prop- 
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erties, Inc., or by the Receivers, or that there was a denial 
of a hearing upon the assessments by the Board of Perso¬ 
nal Tax Appeals; and there is no evidence tending to show 
that the Wardman Real Estate Properties, Inc., was in any 
way misled, or that any injustice resulted from the action 
of the taxing authorities. 

It would seem to have been the dutv of the Receivers to 
ascertain from the Assessor’s Office the amount due the 
District for taxes and bring the matter to the attention of 
the Court. 

In In Re K attack, In Bankruptcy, 147 Fed. 276, 277, the 
Court said: 

“It is the duty of the trustee to ascertain from the public 
records the amount due for taxes and bring the matter to 


the attention of the court, and thereupon it is the duty of 
the court to order their payment if there are sufficient funds 
in the estate for that purpose.” 

And in City of New Orleans v. Malone, 12 Fed. (2d) 17, 
19, it was said: 

“As the receiver was the president of the debtor corpo¬ 
ration, it is not to be supposed that lie was ignorant of that 
liability. It was his duty, so far as it was practicable to do 
so, to provide for the payment of those taxes, for which the 
appellant had a lien or privilege prior to all other liens 
whatsoever except judicial costs. Louisiana Oil Exporting 
Co. v. Pelican Oil Refining Co., 155 La. 297, 99 So. 226; 
Union Trust Co. v. Great Eastern Lumber Co., 248 F. 46, 
160 C. C. A. 186”. 


And see In re Tyler, supra. 

It appears from testimony taken herein by the Auditor, 
on January 23.1932, that at the time of the appointment of 
the three Receivers, (July 14, 1931), one of the Receivers, 
Thomas D. Carson, was the president of Wardman Real 
Estate Properties, Inc. 

20. In view of all the facts and the foregoing citations 
and considerations, the Special Master finds that leave to 
file the amended proof of claim tendered with the 
32 above-mentioned amended petition and motion of the 
District of Columbia, should be granted; and that 
the said claim of the District for personal property taxes, 
in the sum of $ 52,936.20 , should be allowed, and that the 
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same should be given priority over the claims of other 
creditors. 


* 


Apr 9 1936 


Respectfully submitted: 

A. LEFTWICH SINCLAIR 

I 

Auditor of the Supreme Court 
of the District of Columbia, 
Special Master. 


Exception to Report of Special Master 

Filed April 27 1936 
*###### 


* 


Come now Julius I. Peyser and Joseph P. Tumulty, re¬ 
ceivers herein, by their attorneys, and except to that por¬ 
tion of the report of the Special Master filed herein on 
April 9, 1936, in which the Special Master allows the claim 
of the District of Columbia against Wardman Real Estate 
Properties, Inc*., for personal property taxes, in the sum 
of $52,956.20, and except to the allowance of said claim by 
the Special Master. 

The grounds of the foregoing exception are as follows: 

1. It appears from the record of testimony before the 
Special Master that the assessments of taxes for which the 
claim was allowed were not made by the Board of Personal 
Property Tax Appraisers of the District of Columbia, as 
required by law. 

2. It appears from said record that the assessments of 
taxes for which said claim was filed were not made against 
'Wardman Real Estate Properties, Inc., as required bv law, 
but against specific properties or “locations”, and that 
there is no warrant in law for such assessments as made. 

3. It appears from said record that no assessment 
33 was made against Wardman Real Estate Proper¬ 
ties, Inc. by the Board of Personal Tax Appraisers 
until after September 21, 1933, which assessment was then 
made for personal taxes alleged to be due during the fiscal 
vears 1928 to 1932, inclusive. Such assessment was not 
made “without delay” within the meaning of the statute 
and was therefore void. 
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4. The District of Columbia could not in November, 1933, 
assess personal property of AYardman Heal Estate Prop¬ 
erties, Inc., except for ‘‘the then current year” and said 
purported assessments (on which this claim is based) made 
in 1933 for the years 1928 to 1932, inclusive, were without 
warrant of law and void. 

5. It appears from said record that the Board of Perso¬ 
nal Tax Appraisers did not notify AVardman Real Estate 
Properties, Inc. of purported tax assessments against its 
property as required by law. 

6. Personal property taxes are not a lien upon property 
of the individual or corporation against whom they are as¬ 
sessed. 

DOUGLAS, OBEAR, MORGAN & CAMPBELL 

Bv EDMUND D. CAMPBELL 
Attorneys for Receivers 


Exceptions to Report of Special Master Filed on B.ehalf 

of Washington Properties , Inc . 

Filed April 29 1936 

********* 


Comes now Washington Properties, Inc., and excepts to 
the report of the Special Master filed herein April 9, 1936, 
as follows: 


1. It excepts to that portion of said report, para- 
34 graphs numbered 15 to 20, inclusive, thereof wherein 
said Special Master allows the claim of the District 
of Columbia for personal property taxes in the sum of 
$52,956.20, and gives the same priority over the claims of 
other creditors, including this exceptant, and for grounds 
of this exception states as follows: 

(a) The Special Master erred in holding as a matter of 
law that without a valid assessment having been made bv 
the dulv constituted taxing authorities of the District of 


Columbia, the Receivers were and are under a duty to pay 
such tax as upon the facts as proven before the Special 
Master could legally and properly have been assessed 
against Wardman Real Estate Properties, Inc. 

(b) The Special Master erred in holding as a matter of 
law that assessments against other persons and corpora- 
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tions covering a period in excess of five years prior to the 
time of the hearings before the Special Master, of which no¬ 
tice had been given at the time the assessments were made 
to the persons and corporations assessed (in accordance 
with the Act of July 1, 1902, now Paragraph 769 of Title 
20 of the 1929 Code), and no appeal taken, could be changed 
pending the hearings before the Special Master into valid 
assessments against Wardman Real Estate Properties, 
Inc., by the writing in of the name of Wardman Real Es¬ 
tate Properties, Inc., in the field book where said assess¬ 
ments were recorded in the place of the names of the other 
persons and corporations against which these assessments 

had been made bv the Clerk of the Board of Personal Tax 

* 

Appeals on the advice of the Corporation Counsel, without 
the statutory notice and under the circumstances disclosed 
bv the evidence. 

(c) The Special Master erred in holding as a matter of 
law that an assessment against a street number or other 

name of a location of tax on tangible and intangible 
35 property is an assessment against the corporation 
owning the title to the real estate of which the num¬ 
ber or location is a description. 

(d) The Special Master erred in holding as a matter of 

law that notice in writing to Wardman Real Estate Prop¬ 
erties, Inc., as the corporation assessed and as the corpo¬ 
ration having a right to appeal within ten days from the 
date of such notice, was not essential to a valid assessment 
against Wardman Real Estate Properties, Inc., in respect 
of property assessed as having been theretofore omitted 
from assessment. ; 

(e) The Special Master erred in holding as a matter of 

law that a practice not heretofore brought into question on 
the part of the Board of Personal Tax Appraisers of hav¬ 
ing one member make an assessment in cases of no return 
in place of action by the Board operates to validate a pur¬ 
ported assessment so made by a single member of the 
Board. i 

(f) The Special Master erred in holding as a matter of 
law (p. 39 of report) that testimony taken upon a prior ref¬ 
erence to him as Auditor from which it appeared to the 
Special Master that one of the Receivers was at the: time 
the Receivers were appointed President of Wardman Real 
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Estate Properties, Inc., is material to this issue on this ref¬ 
erence. 

(g) The Special Master erred in finding as a matter of 
fact that the hotels and apartment houses against which 
tax bills were made out and attached to the proof of claim 
of the District of Columbia filed herein September 30, 1933, 
had been owned by Wardman Real Estate Properties, Inc*., 
during the fiscal years in said tax bills mentioned, and in 
holding as a matter of law that if such ownership of real 
estate be material at all, which this exceptant denies, it is 
material in respect of any date excepting July 1 in said 
fiscal vears. 

mt 

(h) The Special Master erred in holding that the 
36 Board of Personal Tax Appraisers or any one of 
them could after September 21, 1933, assess perso¬ 
nal property of Wardman Real Estate Properties, Inc., 
except for the then current year. 

(i) The Special Master erred in finding as matter of 
law that personal taxes assessed against a corporation as 
claims against it, collectible out of its assets generally, and 
not made a lien on the fund in court or on any specific prop¬ 
erty of the corporation or that from which the fund was 
derived, has priority over other debts due by the corpora¬ 
tion, on distribution to be made among unsecured creditors 
from that portion of the corporation’s property now held 

bv the Receivers. 

* 

(.1) The Si jecial Master erred in failing to make findings 
of fact, including those facts relevant to the claim of the 
District of Columbia, in accordance with paragraph 8 of the 
order of reference of April 19, 1935, which should include 
the following: That Wardman Real Estate Properties, 
Inc., acquired title to the locations against which assess¬ 
ments purport to have been made on October 2, 1928, after 
July 1 of the fiscal years ending June 30, 1928, and June 
30, 1929; that Wardman Real Estate Properties, Inc., 
leased said premises to Wardman Realty and Construc¬ 
tion Company, a corporation, July 15, 1929, from which 
date the lessee had them managed by United Realities, Inc., 
a corporation, which operated them until August 30, 1930, 
when the latter corporation was succeeded in its manage¬ 
ment by Hotels Management and Securities Corporation, 
which operated them until February 28, 1931, when the 
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above lease was terminated; that the assessments pur¬ 
ported to have been made and now claimed on were entered 
on the assessment itself as against United Realities, Inc., 
and in respect of Stoneleigh Court in 1931 and 1932, also 
Hotels Management and Securities Corporation; that the 
Board of Personal Tax Appraisers in assessing a 

37 corporation which had made no return invariably 
followed the practice indicated by the statute (now 

the last sentence of Section 769 of Title 20 of 1929 Code) 
by giving notice to the party against whom such an assess¬ 
ment was made, and notices were sent of these assessments 
to the corporations against which the assessment was 
made; that no appeals were taken; that when the time for 
appeal expired, the Board of Personal Tax Appraisers con¬ 
sidered the assessments final; that the assessments and 
taxes so assessed were then entered on the tax iledgers 
against and under the names in which thev had been as- 
sessed, and bills were sent to them; that these bills remain 
unpaid; that the practice has been to attempt to make as¬ 
sessments for no prior years, but to make all assessments 
during the fiscal Year for which the tax is levied, and that 
the present attempt to assess Wardman Real Estate Prop¬ 
erties, Inc., after September 21, 1933, for fiscal years then 
expired constitutes the only exception to this practice; that 
there had been prior to September 21, 1933, no assessment 
against Wardman Real Estate Properties, Inc., and none 

was thereafter made unless it be bv the entrv thereafter of 

• * 

the name of Wardman Real Estate Properties, Inc.; as the 
party assessed in the field book which was the original 
entry book of the assessments above referred to, which 
was done by the Clerk of the Board of Personal Tax Ap- 
appeals at the direction of a member of the Board of Per¬ 
sonal Tax Appraisers who acted solely upon the advice of 
the Corporation Counsel, given pending the hearings before 
the Special Master, and without other facts or information, 
and the Corporation Counsel acted on the facts brought out 
before the Special Master but had not taken into account 
the fact that the assessments so attempted to be dealt with 
were on intangible as well as tangible property, but if his 
attention had been called to it he would not have distin¬ 
guished between the tangible and intangible assess- 

38 ments; that no notice in writing contemplated by the 
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statute and practice last above referred to was given to 
Wardman Real Estate Properties, Inc., on the occasion of 
this entrv nor at anv time; that the original assessments 
so altered had been made by a single member of the Board 
of Personal Tax Appraisers acting alone according to the 
practice in that regard found as a fact by the Special Mas¬ 
ter. 

2. It excepts to that portion of said report, paragraphs 
numbered 21 and 22 thereof, wherein said Special Master 
allows the claim of the District of Columbia for water rents 
in the sum of $774.48, and gives the same priority over the 
claims of other creditors, including this exceptant, and for 
grounds of this exception, says: 

(a) No facts are here found by the Special Master ex¬ 
cepting only that the claim is made, and therefore no facts 
justifying its allowance. 

(b) The statute concerning water rents expressly nega¬ 
tives the theorv that tliev are a tax; thev are rates payable 
for a municipally owned public utility, and no ground for 
priority over other creditors is apparent from the Special 
Master’s report or otherwise. 


PEELLE, LESH, DRAIN & BARNARD, 

Bv PAUL E. LESH, 

* * 

Attorneys for Washington 
Properties, Inc. 


39 Exception on Behalf of District of Columbia 

to Report of Special Master 

Filed April 29 1936 

#*#***### 

Comes now the District of Columbia, a municipal corpo¬ 
ration, by its attorneys, and excepts to the report of the 
Special Master heretofore filed in this cause on the ninth 
day of April, nineteen hundred thirty-six, in so far as said 
report allows the sum of $52,956.20, only, to the District of 
Columbia upon its claim for tangible and intangible per¬ 
sonal taxes against defendant herein. 

And for grounds for the said exception claimant says: 
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That the statute relating to the assessment and collec¬ 
tion of taxes, both real and personal, provides in substance 
that such taxes shall be payable semi-annually in equal in¬ 
stallments in the months of September and March and if 
not paid within the months when due, said installments 
shall thereupon be in arrears and delinquent, and there 
shall be added and collected with said tax a penalty of 1 per 
cent per month upon the amount thereof for the period of 
such delinquency, and such installments, with the penalties 
thereon, shall constitute a delinquent tax to be collected in 
the manner now provided by law. That notwithstanding 
the provisions of the aforesaid statute and the further fact 
that the amended proof of claim tendered with the amended 
petition and motion of the District of Columbia, which pe¬ 
tition and proof of claim clearly indicate and claim penal¬ 
ties on said installments of taxes from the respective dates 
when the same became delinquent, until paid, the report of 
the Special Master, inadvertently as it is believed, allowed 
said claim in the amount of $52,956.20 only, which sum rep¬ 
resents onlv the total of the several installments of taxes 
*/ 

without allowance of any penalties whatsoever, or any ref¬ 
erence thereto; that said penalties could not have 
40 been computed at the time claim was filed because of 
uncertainty as to the date when said taxes would be 
paid, to which date, under the statute, penalties must be 
computed in determining the total delinquent tax. 

VERNON E. WEST 
Acting Corporation Counsel, 

D. C. 

W. H. WAHLY 
Assistant Corporation Coun¬ 
sel, D. C., 

Attorneys for District of Co¬ 
lumbia, 

Order with Respect to Report of Special Master 

Filed April 30 1936 

********* 

It appearing to the Court that on April 9, 1936, A. Left- 
wich Sinclair, Special Master heretofore appointed in these 
causes, filed his second and final report as said Special Mas- 
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ter herein, and that the time within which exceptions may 
be filed to said report is now expired; and it further ap¬ 
pearing that the following exceptions have been filed with 
respect to certain of the claims passed upon by said Spe¬ 
cial Master in said report, to-wit: By E. S. Poston & Com¬ 
pany, as to its claim; by Walter M. Ballard Company, as 
to its claim; by Security Savings & Commercial Bank, as 
to its claim; by Julius I. Peyser and Joseph P. Tumulty, 
receivers, as to the claim of District of Columbia for per¬ 
sonal propery taxes; by Edwin 11. Brownley, as receiver of 
Wardman Realty & Construction Company, as to his claim; 
by the District of Columbia, as to its claim for personal 
property taxes; by Henry P. Blair and Michael M. Doyle, 
as trustees in bankruptcy of Swartzell, Rlieem <£ Hensey 
Company, as to the claim of the trustees in bankruptcy of 
said Swartzell, Rlieem & Hensey Company; and by Wash¬ 
ington Properties, Inc., as to the claim of the Dis- 
41 trict of Columbia for personal property taxes and 
for water rent; and it further appearing that no ex¬ 
ceptions have been filed with respect to any of the other 
claims passed upon by said Special Master in said report; 
it is by the Court this 30th day of April, 1936, 

ORDERED, that the Assignment Commissioner of this 
Court be and he is hereby directed to refer the foregoing- 
exceptions for a hearing before a Justice of this Court. 

FURTHER ORDERED that except as to the claims with 
respect to which exceptions have been filed, the said second 
and final report of the Special Master does hereby stand 
ratified and confirmed. 

PEYTON GORDON 
Justice 


Memorandum 

Hearing on Exceptions and Objections to report of Spe¬ 
cial Master October 8. Continued to October 9, 1936. Hear¬ 
ing resumed. Submitted to Lull ring, J. 
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Memorandum Overruling Exceptions and Confirming Re¬ 
port of Special Master in Part, Sc. 

Filed February 15 1937 




* 


* 


* 


This matter is now before the court on the exceptions to 
the second and final report of the Special Master, Leftwich 
Sinclair, filed herein on the 9th day of April, 1936. 

The exceptions, filed by E. S. Poston and Company, Wal¬ 
ter M. Ballard Company, Security Savings and Commer¬ 
cial Bank, Edwin H. Brownley as Receiver for Wardman 
Realty and Construction Company and Henry P. Blair and 
Michael M. Doyle, trustees in bankruptcy for Swartzell, 
Rlieem and Hensey Company, are severally overruled and 
the report of the Special Master with respect to each 
42 of such claims is ratified and confirmed. 

The Special Master in said report allowed the 
claims of the District of Columbia for taxes in the sum of 
$52,956.20 and for water rent in the sum of $774.48. 

The Washington Properties, Inc. excepts to the allow¬ 
ance of the claim for taxes and also to the claim for water 
rent. 

Julius I. Peyser and Joseph P. Tumulty, receivers, ex¬ 
cept to the allowance of the claim of the District for taxes. 

The District of Columbia excepts to the report in so far 
as it allows only the sum of $52,956.20 for taxes, and fails to 
allow in addition thereto the claimed penalties. 

The exceptions of Washington Properties, Inc. to the al¬ 
lowance of the claim of the District of Columbia for $774.48 
on account of water rent will be overruled and the report 
ratified and confirmed. 

It appears from the report that the amount allowed the 
District of Columbia for taxes was the amount of tax due 
without the addition of any penalty on account of delin¬ 
quency, and that the item of penalty was not considered by 
the Special Master, although the District made claim for 
penalties. 

The report will be referred back to the Special Master 
and he will be ordered to further consider the claim of the 
District of Columbia and report to the court within ten days 
further and additional findings and conclusions with re¬ 
spect to said claim. j 
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Pending such further report, the exceptions referring 
to such claim will be held under advisement, provided that 
additional exceptions may be filed to such further findings 
and conclusions within ten days by the Washington Prop¬ 
erties, Inc., Julius I. Peyser and Joseph P. Tumulty, as re¬ 
ceivers, and the District of Columbia, if counsel are so ad¬ 
vised. 

43 Counsel will please prepare proper order. 

0 R LUHRIXG 
Justice. 

February 15th, 1937. 


Order Overriding Certain Exceptions and Confirming Re¬ 
port of Special Master , <£c. 

Filed Februarv 18 1937 
##*#***#*' 

This cause came on to be heard on the exceptions filed by 
the parties hereinafter named to the second and final re¬ 
port of A. Leftwich Sinclair, Special Master, filed herein 
Ap ril 9, 1936, and was argued by counsel for the said par¬ 
ties, respectively, and upon consideration thereof, it is by 
the Court this 18th day of February, 1937. 

ORDER KD that the exceptions filed to said report by E. 
S. Poston & Co., by Walter M. Ballard Co., by Security Sav¬ 
ings & Commercial Bank, by Edwin II. Brownley, as re¬ 
ceiver for Wardman Realty and Construction Company, 
and bv Ilenrv P. Blair and Michael M. Dovle, trustee in 
bankruptcy of Swartzell, Rheem & Hensey Company, as to 
their several claims, be and the same are hereby severally 
overruled, and the report of the Special Master with re¬ 
spect to each of such claims is hereby ratified and confirmed; 
and 

FURTHER ORDERED that the exceptions filed to said 
report by Washington Properties, Inc., to the allowance of 
the claim of the District of Columbia for $774.48 on ac¬ 
count of water rent, be and the same are hereby overruled, 
and the report of the Special Master with respect to such 
claim is hereby ratified and confirmed; and 

FURTHER ORDERED that said report be and 
44 the same is hereby referred back to the Special Mas- 
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ter, and said Special Master be and he is hereby ordered 
to consider further the claim of the District of Colum¬ 
bia for penalties for delinquency in the payment of the 
personal property taxes reported by said Special Master 
to be due, and to report to the Court within ten days fur¬ 
ther additional findings of fact and conclusions of law with 
respect to said claim, and that said Special Master may 
proceed upon this reference in his discretion without addi¬ 
tional testimony, hearings or notice, except that notice of 
any hearing to be held before said Special Master and of 
the filing of his further report shall be given to counsel for 
the parties whose exceptions concerning said claim are here¬ 
inafter dealt with; and 

FURTHER ORDERED that the exceptions filed by 
Washington Properties, Inc., and by Julius I. Peyser and 
Joseph P. Tumulty, receivers herein, to the allowance by 
the Special Master in his said report of the claim of the 
District of Columbia for personal property taxes in the 
sum of $52,956.20, and the exceptions by the District of 
Columbia to the said report in so far as it fails to allow in 
addition to said amount for personal property taxes the 
penalties claimed by the District of Columbia to have ac¬ 
crued thereon, be and the same are hereby held under ad¬ 
visement by the Court, provided that additional exceptions 
may be filed to such further findings and conclusions as the 
Special Master may report with regard to said claim within 
ten days after the Special Master shall file his report, by 
Washington Properties, Inc., Julius I. Peyser and Joseph 
P. Tumulty, as receivers herein, and the District of Co¬ 
lumbia, if said parties shall be so advised. 

0 R LUHRING 
Justice 

From the aforegoing is an appeal noted in open Court by 
counsel for The Walter M. Ballard Co and Security Sav¬ 
ings & Commercial Bank Cost Bond fixed at $100.00 
45 or cash deposit of $50.00 in lieu thereof, 

Feby 18th 1937 

O R LUHRING 
Justice, 

From the foregoing an appeal is noted in open court for 
Edwin H Brownley, Receiver for Wardman Realty & Con- 
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struction Co, Cost Bond fixed at $100 or cash deposit of 
$50, in lieu thereof. 

Febv. 18th 1937 

0 R LUHRING, 

Justice 


Report of Auditor as Special Master 
Filed March 6-1937 

• •****##*.- 

To the District Court of the United States 
for the District of Columbia: 

Complying* with the order entered in the above-entitled 
causes on February 18, 1937, the Auditor, as Special Mas¬ 
ter, has duly considered the claim of the District of Colum¬ 
bia for penalties for delinquency in the payment of the 
personal property taxes heretofore reported by the Spe¬ 
cial Master to be due said District, and respectfully reports 
thereon, as follows: 

1. It appearing that a hearing should be held upon said 
claim of the District of Columbia, the Special Master put 
the matter down for hearing on Friday, February 30, 1937, 
at 10:00 o'clock, A. M., in the Auditor’s Hearing Room, in 
the Court House, and gave due notice of the hearing to 
Messrs. Elwood H. Seal and William H. Wahly, counsel for 
the District of Columbia; to Washington Properties, Inc.; 
to Messrs. Peelle, Lesh, Drain and Barnard, counsel for 
Washington Properties, Inc.; to Messrs. Julius I. Peyser 

and Joseph P. Tumulty, Receivers; and to Messrs. 
46 Douglas, Obear, Morgan and Campbell, counsel for 
said Receivers. 

2. At the time appointed for said hearing, the Special 
Master proceeded with the hearing, and heard and received 
evidence touching said claim of the District of Columbia 
for penalties for delinquency in the payment of said perso¬ 
nal property taxes. All the evidence was stenographically 
reported, and a transcript thereof is returned and filed 
herewith, as part hereof, together with the exhibits and 
papers submitted in connection therewith. 

3. On the whole evidence, the Auditor, as Special Master, 
makes the following 
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Findings of Fact. 

(1) The District of Columbia first filed a proof of claim 
in these causes dated June 30 , 1933, in which it expressly 
claimed penalties for delinquencies in the payment of 
tangible and intangible personal property taxes at the rate 
of one per centum per month from the months when the 
taxes therein claimed were alleged to have been due; and 
the respective amounts of the penalties claimed were set 
out in the tax bills attached to said proof of claim, and were 
included in the total amount claimed; i. e., $19,316.23. 

(2) On September 20, 1933, the District of Columbia, 
with leave, filed with the Special Master an “ Amended 
Proof of Claim'' in the sum of $52^)56.20, stating therein, 

* * “that the consideration for said debt is as follows: 
Tangible and intangible personal property taxes with the 
penalties thereon for delinquency as provided by laiv, as 
the same more fully appears by reference to bills therefor 
hereto attached and made part hereof'', etc. But the 
blanks on the tax bills relating to penalties for delinquen¬ 
cies in payment were not filled in, as were those at- 
47 tached to said proof of claim dated June 30^ 1933, 
for which said “Amended Proof of Claim’ 7 was sub¬ 
stituted. 

(3) On November 7 , 1933, the District of Columbia filed 
a motion for leave to file another amended proof of claim 
“for tangible and intangible personal property taxes”, to¬ 
gether with an “Amended Petition", reading as follows: 

2. That the TVardman Real Estate Properties, Inc., a 
body corporate, named in the caption hereof, and the re¬ 
ceivers herein, are indebted unto the aforesaid District of 
Columbia for tangible and intangible personal property 
taxes in the amount of Fifty-two Thousand Nine Hundred 
Fifty-six and Twenty hundredths ($52,956.20) Dollars, to¬ 
gether with penalties thereon until paid, according to the 
statute in such case made and provided, as will more fully 
appear by reference to an amended proof of claim and bills 
for said personal property taxes attached thereto, which 
said amended proof of claim and bills are submitted here¬ 
with and which petitioners pray may be read and consid¬ 
ered as a part hereto. 

3. That pursuant to an order of this Honorable Court, 
heretofore passed on to wit; the 19th day of April, 1933, 
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certain items of the aforementioned claim aggregating $19,- 
316.23 were, on to wit; the 30th day of June, 1933, filed with 
the Special Master heretofore appointed in this cause and 
a copy thereof was duly served upon the receivers herein; 
that subsequently it was discovered that through inadver¬ 
tence certain other tangible and intangible personal prop- 
ertv taxes due the District of Columbia bv the aforesaid 
Wardman Real Estate Properties, Inc., and the receivers 
heretofore appointed herein, had been omitted from said 
proof of claim; and these petitioners are advised that leave 
of Court should be first had and obtained to file an amended 
proof of claim to include said personal taxes omitted as 
aforesaid. 

4. That the Wardman Real Estate Properties, Inc., a 
Maryland corporation, acquired the chattels and personal 
property upon which the taxes herein claimed were as¬ 
sessed, by deed dated to wit; the 16th day of August, 1928, 
and recorded on to wit; the 20th day of September, 1928, in 
Liber 6224 at folio 99 of the land records of the District of 
Columbia and that at the date of the acquisition by the 
above named corporation of the aforesaid personal prop¬ 
erty, there were tangible and intangible personal property 
taxes for the tax year ending June 30, 1929, assessed 
against certain of the chattels and intangible property so 
acquired by said corporation, as shown by bills therefor at¬ 
tached to the amended proof of claim submitted herewith; 
that the first half year installment of said taxes was due 
and payable during the month of September, 192S, but the 
same was not, during said month, nor has it since been so 
paid; that since the acquisition of the tangible and intan¬ 
gible personal property aforementioned by the Wardman 

Real Estate Properties, Inc., save and excepting for 
48 the tax year 1933, no personal tax return has been 

made by said corporation of its tangible and intan¬ 
gible personal property nor has any such tax been paid, 
save and excepting for the year ended June 30, 1933, for 

which said year the receivers aforesaid made a return and 
* 

paid the tax assessed thereon. 

5. That for each of the years for which said corporation 
and the receivers therefor failed to fill out and file a re¬ 
turn of its tangible and intangible personal property, as 
provided by law, the board of personal tax appraisers from 
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the best information they could procure, made assessments 
thereof as the statute directs, but in so doing left the same 
incomplete in that such assessments were distinguished by 
the names, with their respective addresses, under which the 
several hotels, apartment houses, etc., were operated, but 
did not contain the name of the Wardman Real Estate 
Properties, Inc., which said board of personal tax ap¬ 
praisers subsequently, and only since the hearings before 
the Special Master began, learned to be the owner thereof; 
that said assessments have since been completed by said 
board and these petitioners aver that by reason of the fact 
that in the imposition and collection of taxes of whatever 
nature and kind they are discharging a governmental func¬ 
tion on behalf of the District of Columbia, and by reason 
of the further fact that in the discharge of this function of 
government the statute of limitations and orders of court 
fixing a time for the filing of ordinary claims in such cases 
do not apply petitioners are entitled to file the proof of 
claim tendered herewith. 

(4) Upon consideration of said motion and 4 ‘Amended 
Petition”, the Court, on November 14,1933, made an order 
referring said motion and petition to the Special Master, as 
follows: 

Upon consideration of the amended petition and motion 
of the District of Columbia for leave to file an amended 
proof of claim with the Special Master heretofore ap¬ 
pointed in the above entitled causes, it is, this 14th day of 
November, A. D., 1933, 

ORDERED that said petition and motion be and they are 
hereby referred to the Special Master, who is authorized 
to hear the same, and, in the event the right to file said 
amended proof of claim shall be granted, the special mas¬ 
ter shall consider said claim in the same manner as other 
claims filed with him in these causes; provided that the 
right to file said amended proof of claim shall not be denied 
on the ground that it is not filed prior to November 15, 
1933. 
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BY THE COURT: 

F. D. LETTS 

Justice 

November 13, 1933. 

No objection: 

DOUGLAS, OBEAR & DOUGLAS 

Bv EDMUND D. CAMPBELL 
* 

Attorneys for Julius I. Peyser 
and Joseph P. Tumulty, Receivers. 

49 We consent: 

WILLIAM W. BRIDE 
W. H. WAHLY 

Attorneys for District of Columbia. 

(5) This motion, “amended petition” and order were 
brought to the attention of the Special Master and consid¬ 
ered by him in his second and final report, filed April 9, 

1936. But the amended proof of claim referred to in said 
motion, “amended petition” and order, was not submitted 
to the Special Master until the hearing held by him on Feb¬ 
ruary 26, 1937, under the Courts order of February 18, 

1937. supra. 

(6) At this hearing, George Popkins, called as a witness 
for the District of Columbia, testified as follows: (See 
Transcript of Proceedings, February 26, 1937, pp. 31-38) 

Bv Mr. Wahlv: 

* •/ 

Q. Will you state your full name, please? A. George 
Popkins. 

Q. You are a member of the staff of the Assessor of the 
District of Columbia? A. Yes; personal tax. 

Q. Just what is your position, Mr. Popkins ? A. Prepar¬ 
ing delinquent tax bills, complaints on tax bills, and gener- 
allv getting them readv. 

Q. Are there any particular classes of cases to which 
vour work is confined? A. Well, it is mainlv to similar 
work as this—pertaining to this, always. 

Q. Are they cases in which insolvency petitions are filed, 
or bankruptcy ? A. Yes, sir. 

Q. Or probate? A. Probate. 

Q. In connection with your work have you had occasion 
to prepare bills in the cases of Central Hanover Bank and 
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Trust Company, Equity No. 53,117, and Randolph P. 
Compton, Equity No. 53,180, the defendant in both cases 
being the Wardman Real Estate Properties, Inc. ? A. Yes. 

Q. I shall ask you if in connection with bills in those 
equity causes you have had occasion to examine that paper 
which I have placed before you (indicating). A. Yes, sir. 

Mr. Lesh. What is that paper? 

By Mr. Wahly: 


Q. What are set out in that paper? A. What is set up 
here, do you mean (indicating)? 

Q. What are set out in that paper? How is it captioned? 
A. It is a “Schedule of Penalties, Charges, and Delinquent 
Personal Tax Bills. ” 

Q. Now, directing your attention solely to the 
50 question of penalties, I shall ask you if you have ex¬ 
amined the penalty percentages which are included 
in several installments of taxes charged against the defen¬ 
dant in these equity causes. A. I have, up until the pres¬ 
ent month. 

Q. Are the penalty percentages to which I am pointing 
(indicating), accurate? A. They are correct. 

Q. You have examined this paper— A. (Interposing) 
Yes, sir. I 

Q. (Continuing) —before having it presented to you just 
now ? A. I have. 

Mr. Wahly. We shall offer this in evidence, if the Spe¬ 
cial Master please. 

(Paper entitled “Schedule of Penalties, Charges, and De¬ 
linquent Personal Tax Bills, ’ ’ as identified, was thereupon 
offered in evidence and was marked “District of Columbia 


Exhibit A” for identification.) 

Mr. Lesh. Your Honor, I think the record ought to show 
that we have no objection to what the witness has testified 


about it. The balance of law is as your Honor has sug¬ 


gested earlier; and it will either depend or not depend upon 


whether his conclusion of law is correct. 


Mr. Wahly. Oh, yes. The testimony relates exclusively 
to the schedule. 


Mr. Lesh. Yes. 


Mr. Wahly. Yes. 
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By Mr. Wahly: 

Q. I made a statement at the opening of this hearing, 
that you had made certain computations of the percentage 
penalties. That is correct, is it, Mr. Popkins? A. Yes; but 
not checked, Mr. Wahly—just my own quick working. 

Q. You have done that work as carefully as you custo¬ 
marily do your work, and you believe that those computa¬ 
tions are accurate? A. I do; but thev mav vary a few 
cents. 

Mr. Wahly. I have no further questions of the witness. 

Cross Examination on Behalf of Washington Prop¬ 
erties, Incorporated 

By Mr. Lesh: 

Q. If I correctly understand your answer to Mr. Wahly, 
you have computed the amounts, in dollars and cents, which 
are indicated only in percentages on this piece of paper 
(indicating) ? A. The same percentages as on that piece of 
paper. 

Q. Then will you be good enough to refer to the piece of 
paper? Do you still have it before you? A. Do you want 
the computations? 

Q. I want to know whether you still have this piece of 
paper before you. 

(A paper was handed to the witness.) 

Q. I direct your attention first to the tax items which are 
carried as “Wardman Real Estate Properties, Inc., Carl¬ 
ton Hotel, 923 Sixteenth Street, Northwest,’’ and inquire 
how much the first item of tax, there—that is, being the 

first half of the vear 1930—amounts to in dollars and 

* 

51 cents. A. That would be $2,085, plus a penalty of 

89 percent 

Q. I am asking for the dollars and cents of it, sir. A. 
My figures are— 

Q. (Interposing) Mr. Popkins, you pulled out of your 
pocket a copy of your complete computation? A. Yes, sir. 

Q. May I look at that? A. Surely. 

Mr. Lesh. It might be easier to put this in, rather than 
to ask the individual questions. 

(The paper referred to was examined by Mr. Lesh and 
Mr. Wahly.) 


TUMULTY ET AL. VS. DISTRICT OF COLUMBIA 


59 


Mr. Lesh. I think I am prepared to argue, in a few min¬ 
utes, when the witness is through, that what the Court 
wants is a dollars and cents report. Mr. Popkins has ap¬ 
parently made a computation which would assist you in 
making a dollars and cents report. And subject to the 
right of all of us, of course, to correct him, and subject to 
the right of Mr. Wahly to have him correct it afterwards 
and indicate to the Court where the corrections ought to 
be, these are the figures which I think ought to be in. And 
I request that they go in, rather than the figures of percent¬ 
ages. I personally do not believe that the evidence as to 
the penalties should come from anyone except Mr. Wahly; 
but I think, on the other hand, that we are all here to assist 
the Court, and that the computation is a mere matter of 
computation. I think your Honor ought to have it in dol¬ 
lars and cents instead of merely in percentages. 

By Mr. Lesh: 

Q. With that in view, referring to this piece of paper, 
have you put that up? A. Yes; I put that up. 

Q. It was put up on an adding machine? A. Yes; But 
it does not balance, so I know it has not been checked. 

Q. You have computed in dollars and cents the penalties 
on all of these separate taxes for the half years, beginning 
at the different times when tliev became due, down to Feb- 
ruary, 1937, in dollars and cents? A. Right. 

Q. For payment within February, 1937? A. For pay¬ 
ment within February, 1937. 

Q. Yes. What is the total amount of penalty for payment 
in 1937? A. $39,428.19—not checked. 

Q. Mr. Popkins, I never want to have to figure that my¬ 
self, and I extend to you and Mr. Wahly, here, with the 
Auditor’s permission, leave to check that figure and let the 
Auditor know if you have any occasion to correct it. A. 
Yes; that can be looked up, Mr. Lesh, very quickly. 

Q. To compute the total amount of tax and the penalty 
at any future time, assuming that the tax is not paid within 
the month of February, how much would you have to add? 
A. Then you would add 1 percent per month on the total 
amount of tax. 

Q. That is, 1 percent per month on the total principal, 
which is something like $52,000? A. Yes. 
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Q. And that is the only computation after today? A. 
That is the only computation after you are through this 
month. 

Q. Have you figured it, Mr. Popkins, separately 
52 on the tangible property and on the intangible prop¬ 
erty? A. No. 

Q. Then if the intangible property should be knocked out 
and the tangible property should remain, your figures 
would not hold? A. Xo; that would change the bill. 

Q. You are the same Mr. Popkins who testified in the 
original case? A. Yes. 

Mr. Lesli. That is all. 

Cross Examination on behalf of the Receivers, Ju¬ 
lius I. Peyser and Joseph P. Tumulty. 

Bv Mr. Obear: 

Q. One question, Mr. Popkins: You knew, of course, 
these properties were put in receivership in this court July 
14, 1931? A. Some time ago; I cannot recall the exact 
date. 

Q. You have not attempted to figure, in any of your es¬ 
timates or statements, what the penalty would have been 
up to the date when these properties were placed in re¬ 
ceivership, have you ? A. Xo, I have not. 

Mr. Obear. That is all. 

(The witness was excused.) 

The Special Master. Is there anything further? 

Mr. Lesli. Mav I suggest that if the Auditor had occa- 
sion to check the total figure Mr. Popkins gave me, it might 
aid the Auditor, in checking it, to have Mr. Popkins’ de¬ 
tailed figures in amounts. 

That is merelv a suggestion for everyone’s convenience. 

Mr. Wahlv. Do vou want the figures in detail? 

Mr. Lesh. If the Special Master does; he has to make the 
report. 

The Special Master. How soon can he make that check, 
Mr. Wahlv? 

Mr. Popkins. I shall get it in by Tuesday or Wednesday. 

Mr. Wahlv. The Special Master wants to file his report 
before that time. 


TUMULTY ET AL. VS. DISTRICT OF COLUMBIA. 


61 


Mr. Lesh. I suggest he might leave the figures as they 
are; and I think the Special Master would have someone 
check those figures, anyway. 

The Special Master. He could get his in, and let us 
know the result of his check as soon as he can get it; and 
meantime we can be working on it. 

(7) And thereupon, after some discussion, the following 
occurred: (See Transcript of Proceedings, February 26, 
1937, pp. 43-47) j 

The Special Master. 

Mr Wahly, do you desire to offer the amended proof of 
claim, referred to and made a part of your petition for 
leave to amend? 

Mr. Wahly. Oh, yes; I think that that is the orderly 
thing to do. And 1 now offer the amended proof of claim, 
referred to in the order of November 7, I think. 

The Special Master. Where has it been since the 
53 petition for leave to amend and motion were filed? 

Mr. Wahly. In my possession. 

The Special Master. Yes. Had it been prepared at the 
time the petition for leave to amend was filed? 

Mr. Wahly. Yes, if your Honor please. It was executed 
on the 6th day of November, as the notary’s certification 
shows. 

The Special Master. It was ready for filing at that time? 

Mr. Wahly. And on the 7th — yes. It was taken to court 
on the 14th. I think the order was the 14th. 

The Special Master. Was it your intention to file it then? 

Mr. Wahly. The intention was to argue the motion which 
was referred to in the petition—the motion and the memo¬ 
randum of authorities a'nd the notice, and everything; and 
if the Court had said, “You have leave to file that,” then 
it was my intention to have the Court insert the date after 

November - Leave to file this is granted. - 

Justice.” 

When this was prepared it was my hope to prevail in the 
motion; and then of course I would want this endorsed. 

The Special Master. You thought you were not called 
upon to file it until the Court had acted upon your motion 
for leave to file it? 
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Mr. Wahly. Because when Mr. Campbell and I talked 
over the matter, he explained to me his reluctance to con¬ 
sent; and he had dictated this, in which it was ordered that 
the petition and the motion be referred to a special master; 
the purpose of referring that question to the Special Mas¬ 
ter seemed to preclude the filing of these proofs of claim 
at that time. Because the order states, as your Honor may 
remember: 

“ORDERED that said petition and motion be, and they 
are hereby, referred to the Special Master, who is author¬ 
ized to hear the same, and, in the event the right to file said 
amended proof of claim shall be granted, the Special Mas¬ 
ter shall consider said claim in the same manner as other 
claims filed with him in these causes.” 

So there seemed to me to be no appropriate time for the 
physical filing of those proofs of claim, until the Special 
Master had filed his report. And within the time limited 
by the rules, exceptions were filed, which are still pending, 
to the Special Master's report. 

So that unless this is the appropriate time, 1 submit that 
there has not been, up to this time, any appropriate oppor¬ 
tunity and proper time for the submission of these proofs 
of claim. But I do think that now that the matter has been 
referred to the Special Master to take up the question of 
penalties and report conclusions of fact and law, then it 
probably is, now, very appropriate that these proofs of 
claim be submitted; and I now offer them. 

The Special Master. You do not think it is too late to 
file it, now? 

Mr. Wahly. No; I do not think so, your Honor. Because 
the matter is before the Special Master, on a re-reference; 
and l am offering them now, not on the matter of the taxes 
themselves, because the Special Master has already incor¬ 
porated them in the report and recommended their allow¬ 
ance; but I am simply filing them now for the purpose of 
clarifying our position on the question of penalties. 

Mr. Obear. And you do offer them now? 

Mr. Wahly. I do. 

Mr. Obear. If the Special Master please, on be- 
54 half of the receivers, we object to the two proofs of 
claim being now received. 
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Mr. Lesh. On behalf of the creditors whom I represent, 
I wish to reserve my right to make any objection to this 
matter. I am a little confused by the statement “two 
proofs of claim. ,, I thought this was the proof of claim 
dated November 6. 

Mr. Wahly. They are in separate causes; that is the 
reason why there are two. 

Mr. Lesh. Oh, I see. Well, they are both objected to, 
upon the ground that the case was not sent back here for 
repleading, nor to receive claims; it was sent back here 
purely because in exceptions to your Honor’s former re¬ 
port, Mr. Wahly made a claim for penalties; and; your 
Honor was asked to make findings of fact and conclusions 
of law as to that subject matter, and not to receive a fresh 
claim about that subject matter. If these claims were now 
put in for the first time, we might just go back and try our 
case over again. There is the amended proof of the Dis¬ 
trict of Columbia, put in at this time; and on the other 
hand, I did not try the case perfectly, the last time, so that 
I should rather like to try it all over again, too, if it is ap¬ 
propriate to do it. But I consider any such procedure im¬ 
proper, and improper at this belated time, to receive proofs 
of claim. 

Mr. Wahly. May I ask counsel this question: When was 
the appropriate time to file those, if there ever was one— 
bearing in mind the order which the representative of the 
receivers and I agreed was a proper order to take, on No¬ 
vember 14, 1933? 

Mr. Lesh. Yes; you may ask that. I do not think that 
my answer has any effect upon your case, or you would be 
attaching too much importance to an answer from me. 

I do not wish to seem to criticize or to say how I should 
have done it. But it seems to me the appropriate thing 
would have been, in the course of the former proceedings 
before the Auditor here, to have produced these two proofs 
of claim, to have handed them to the Auditor, and to have 
said to the Auditor, “These are the two proofs of claim I 
am talking about; I want your Honor to give me leave to 
file them.” 

And having called them to his attention, then place be¬ 
fore him your application for leave to file; and he would 
have taken them. I 
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Mr. Wahly. I had a petition which I had filed in the 
Clerk's office, and I had taken an order on that. 

Mr. Lesh. Mr. Wahly, you have argued that to his Honor, 
and of course you would not want me to pass on it, any¬ 
way. So do not argue it to me; I am just answering your 
question. 

The Special Master. You do not think that the District 
would have been justified in withholding its amended proof 
of claim until the Court had passed upon the Auditor’s find¬ 
ing as to the granting of leave to file the amended claim! 

Mr. Lesli. No, your Honor. If that were the route wo 
were going, then if your Honor had failed to grant the 
leave to file, and they thought that was a bad position, they 
ought to have excepted to your Honor’s failure to grant 
leave to file. But thev did not do that; thev merelv ex- 
cepted to your Honor’s failure to allow them the penalties. 

The Special Master. On the showing made at that time? 

Mr. Lesh. Yes; on the showing made. Mr. Wahly’s posi¬ 
tion today is perfectly honest and consistent with his for¬ 
mer position and his position on the exceptions; in other 
words, he states to your Honor that he thinks it 
55 makes very little difference whether it is filed or not. 

And that is the position he took before; he has been 
consistent about that. 

(8) The above-mentioned amended proof of claim, which 
was duly admitted in evidence by the Special Master, supra , 
over the objections and exceptions of counsel for the Re¬ 
ceivers and counsel for Washington Properties, Inc., is in 
the sum of $ 52,956.20 ; and attached to said amended proof 
of claim, as part thereof, are twenty-five (25) bills for 
tangible and intangible property taxes, aggregating $52,- 
956.20, made out against Wardman Real Estate Properties, 
Inc. Each of said bills gives, at the top thereof, the date 
when the first half of the tax shown thereon is payable, 
and the date when the second half is payable, and each date 
is followed bv this statement: “ONE PER CENT PEN¬ 
ALTY ON THE FIRST DAY OF EACH SUCCEEDING 
MONTH”. And on each of said bills, under the amounts 
of the taxes shown thereon, appears the following: 

“PENALTY 

AS ABOVE UNTIL PD” 
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(9) The penalties referred to in this second amended 
proof of claim are set out in the “Schedule of penalties 
chargeable as a part of Delinquent Personal Property 
Taxes,” etc., presented on behalf of the District of Colum¬ 
bia at the hearing of February 26, 1937; as follows: 

Wardman Real Estate Properties, Inc. 

Carlton Hotel, 923 16th Street, N. W. 

1930 First Half Year, due September, $2,085.00 

1929, Penalty from October, 1929, 

through February, 1937, 89% 

Second Half Year, due March, 1930 2,085.00 

Penalty from April, 1930 through 
February, 1937, 83% 

1931 First Half Year, due September, 2,085.00 

1930, Penalty from October, 1930, 

through February, 1937, 77% 

Second Half Year, due March, 1931, 2,085.00 

Penalty from April, 1931, through 
February, 1937, 71% 

56 1932 First Half Year, due Sep- $2,070.00 

tember, 1931, Penalty from Octo¬ 
ber, 1931, through February, 1937, 65% ' 

Second Half Year due March, 1932, 2,070.00 

Penalty from April, 1932, through 
February, 1937, 59% 

Wardman Real Estate Properties, Inc. 

Wardman Park Hotel, 2660 Woodley Rd., N. W. 

1930 First Half Year, due September, 6,000.00 

1929, Penalty from October, 1929, 

through February, 1937, 89% 

Second Half Year, due March, 1930, 6,000.00 

Penalty from April, 1930, through 
February, 1937, 83% 

1931 First Half Year, due September, 6,000.00 

1930, Penalty from October, 1930, 

through February, 1937, 77% 

Second Half Year, due March, 1931 6,000.00 

Penalty from April, 1931, through 
February, 1937, 71% 

1932 First Half Year, due September, 6,000.00 
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1931, Penalty from October, 1931 
through February, 1937, 65% 

Second Half Year, due March, 1932, 6,000.00 

Penalty from April, 1932, through 
February, 1937, 59% 

Wardman Real Estate Properties, Inc. 

2700 Connecticut Avenue, N. W. 


1931 First Half Year, due September, 
1930, Penalty from October, 1930, 


16.80 

through February, 1937, 

Second Half Year, due March, 1931 
Penalty from April, 1931, through 

77% 



16.80 

February, 1937, 

71% 


1932 First Half Year, due September, 
1931 Penalty from October, 1931, 


16.80 

through February, 1937, 

Second Half Year, due March, 1932, 
Penalty from Spril, 1932, through 

65% 



16.80 

February, 1937, 

59% 



57 Wardman Real Estate Properties, Inc. 

Boulevard Apts., 2121 New York Avenue 


1929 


1930 


1931 


1932 


First Half Year, due September, 
1928, Penalty from October, 1928, 

$ 

8.50 

through February, 1937, 

101% 


Second Half Year, due March, 1929, 
Penalty from April, 1929, through 


8.50 

February, 1937, 

95% 


First Half Year, due September, 
1929 Penalty from October, 1929, 


10.20 

through February, 1937, 

89% 


Second Half Year, due March, 1930, 
Penalty from April, 1930, through 


10.20 

February, 1937, 

83% 


First Half Year, due September, 
1930, Penalty from October, 1930, 


10.20 

through February, 1937, 

77% 


Second Half Year, due March, 1931 
Penalty from April, 1931, through 


10.20 

February, 1937, 

71% 


First Half Year, due September, 


10.20 
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1929 


1930 


1931 



1929 


1930 


1931, Penalty from October, 1931, 
through February, 1937, 65% 

Second Half Year, due March, 1932, 10.20 

Penalty from April, 1932, through 
February, 1937, 59% 

Wardman Real Estate Properties Inc. 
Chastleton Hotel, 1701 16th Street, N. W. 


First Half Year, due September, 

1928, Penalty from October, 1928, 
through February, 1937, 

Second Half Year, due March, 1929, 
Penalty from April, 1929, through 
February, 1937, 

First Half Year, due September, 

1929, Penalty from October, 1929, 
through February, 1937, 

Second Half Year, due March, 1930, 
Penalty from April, 1930, through 
February, 1937, 

First Half Year, due September, 

1930, Penalty from October, 1930, 
through February, 1937, 

Second Half Year, due March, 1931, 
Penalty from April, 1931, through 
February, 1937, 

1932 First Half Year, due Sep¬ 
tember, 1931, Penalty from Octo¬ 
ber, 1931, through February, 1937, 
Second Half Year, due March, 1932, 
Penalty from April, 1932, through 
February, 1937, 



177.00 

101% 

177.00 

95% 

183.00 

89% 

183.00 

83% 

183.00 

77% 

183.00 

71% 

$ 168.00 

65% 

168.00 

59% 

i 


Wardman Real Estate Properties, Inc. 
Cathedral Mansions, 3000 Conn. Ave. 


First Half Year, due September, 20.40 

1928, Penalty from October, 1928, 
through February, 1937, 101% 

Second Half Year, due March, 1929, 20.40 

Penalty from April, 1929, through 
February, 1937, 95% 

First Half Year, due September, 30.60 
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1929, Penalty from October, 1929, 


through February, 1937, 

89% 


Second Half Year, due March, 1930, 
Penalty from April, 1930, through 


30.60 

February, 1937, 

83% 


1931 First Half Year, due September, 
1930, Penalty from October, 1930, 


125.40 

through February, 1937, 

77% 


Second Half Year, due March, 1931 
Penalty from April, 1931, through 

125.40 

February, 1937, 

71% 


1932 First Half Year, due September, 
1931 Penalty from October, 1931, 


105.00 

through February, 1937, 

65% 


Second Half Year, due March, 1932, 
Penalty from April, 1932, through 


105.00 

February, 1937, 

59% 



Wardman Heal Estate Properties, Inc. 
Stoneleigh Court Apts., 1025 Conn. Ave. 


1928 


1929 


59 



First Half Year, due September, 
1927 Penalty from October, 1927, 
through February, 1937, 

Second Half Year, due March, 1928, 
Penalty from April, 1928, through 
February, 1937, 

First Half Year, due September, 
1928, Penalty from October, 1928, 
through February, 1937, 

Second Half Year, due March, 1929, 
Penalty from April, 1929, through 
February, 1937, 

1930 First Half Year, due Sep¬ 
tember, 1929, Penalty from Octo¬ 
ber, 1929, through February, 1937, 
Second Half Year, due March, 1930, 
Penalty from April, 1930, through 
February, 1937, 

First Half Year, due September, 
1930, Penalty from October, 1930, 
tlirough February, 1937, 

Second Half Year, due March, 1931, 



204.00 

113% 

204.00 

107% 

204.00 

101% 

204.00 

95% 

$ 255.00 

89% 

255.00 

83% 

255.00 

77% 

255.00 
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Penalty from April, 1931, through 


February, 1937, 71% 

1932 First Half Year, due September, : 255.00 

1931, Penalty from October, 1931, 
through February, 1937, 65% 

Second Half Year, due March, 1932, 255.00 

Penalty from April, 1932, through 
February, 1937, 59% 


(10) Section 758 of the law providing for the taxation 
of personal property in the District of Columbia contains 
the following: 

Sec. 758. Real estate taxes and personal taxes ;of all 
kinds, excepting the tax on motor vehicles as herein pro¬ 
vided, shall hereafter be payable semiannually in equal in¬ 
stallments in the months of September and March. If 
either of said installments on real or personal property 
shall not be paid within the months when the same is due, 
said installments shall thereupon be in arrears and delin¬ 
quent, and there shall be added and collected with said tax 
a penalty of 1 per centum per month upon the amount 
thereof for the period of such delinquency, and such in¬ 
stallment or installments, with the penalties thereon, shall 
constitute a delinquent tax to be collected in the manner 
now provided by law. See Title 20, Part V, of the Code of 
the District of Columbia. 

(11) The personal property taxes heretofore reported 
by the Special Master to be due, and on which penalties are 
claimed, were all originally assessed otherwise than against 
Wardman Real Estate Properties, Inc. In respect of the 
personal property in the Stoneleigli Court Apartments, 
which has against it an assessment for the earliest year for 
which taxes and penalties are claimed, the fiscal year end¬ 
ing June 30, 1928, and subsequent years through the year 

ending June 30, 1932, the assessments were made 
60 against Stoneleigh Court Apartments, Sheridan Pary 

Corporation, United Realty Company and Hotels 
Management Company. Assessments against personal 
property at the other locations, including in some cases 
intangible property, were as shown in the Special Master’s 
report of April 9, 1936, for the fiscal years ending June 30, 
1929, to June 30, 1932, inclusive, and were against Ward- 
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man Park Hotel, Inc., Carlton Hotel, Inc., and United Real¬ 
ties, Inc. All of said assessments remained against others 
than Ward man Real Estate Properties, Inc., until after 
the Receivers took possession of the assets of Wardman 
Real Estate Properties, Inc., after the hearings were be¬ 
gun by the Special Master under the reference of April 19, 
1933, and after the first amended claim of the District of 
Columbia was presented to the Special Master. 

(12) The total amount of penalties on all the taxes calcu¬ 
lated in dollars and cents in accordance with the foregoing 
schedule, for payment in February, 1937, is $ 39,516.53 . And 
if payment is to be made with penalties in any month sub¬ 
sequent to February, 1937, one per cent of the total princi¬ 
pal, $52,956.20, or $529.56, should be added for each month 
after February, 1937, to and including the month in which 
payment is made. 

Conclusions of Law. 

4. On the basis of the foregoing, the Auditor, as Special 
Master, finds, as conclusions of law, as follows: 

That the claim of the District of Columbia for personal 
property taxes in the sum of $52,956.20 should be allowed, 
as heretofore reported by the Special Master; that said 
District should be allowed, in addition to and as a part of 
said taxes, penalties thereon for delinquency in the pay¬ 
ment of said taxes “for the period of such delinquency”, 
in accordance with the foregoing findings of fact; 
61 and that such penalties should be given priority over 
the claims of other creditors. 

5. It seems to be well settled that interest and penalties 
are collectible from receivers from funds in their hands. 
See Union Trust Co. v. Illinois Midland Co., 117 U. S. 434, 
461, 481; McFarland v. Hurley, 286 Fed. 365, 366, 367; 
Spencer v. Babylon R. Co., 250 Fed. 24, 29; First Nat. Bank 
v. Ewing, 103 Fed. 168, 190; Ledoux v. LaBee, 83 Fed. 761, 
763-766; Gutterson <£ Gould v. Lebanon Iron & Steel Co., 
151 Fed. 73, 75; State v. Bradley. 207 Ala. 677, 679; In re 
United States Car Co., 60 N. J. Eq. 514, 516, 517; Gray v. 
Logan County, 7 Oklahoma, 321, 324-326. 

And It is held that the courts cannot relieve against pen¬ 
alties, even where the penalties have greatly increased 
while litigation has been pending respecting the validity 
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of the tax. See The C. R. •& M. R. R. Co. and The I. R. L. 
Co. v. Carroll Co., 41 Iowa, 153, 154, 189, 192; Lamont Sav¬ 
ings Bank v. Luther, 200 Iowa 180; Power v. City of De¬ 
troit, 139 Mich. 30, 37-39; State v. Halter, 149 Ind. 292; 
Western Union Telegraph Co. v. State, 146 Ind. 54, 63, 165 
U. S. 304; Rixey’s Executors v. Commonwealth of Virginia, 
125 Va. 337, 358-359. « ’ 

“In the absence of Statutory authorization, the courts 
have no power to relieve delinquent tax payers from penal¬ 
ties incurred by violations of the statutes providing there¬ 
for, and the operation of this principle is not affected by 
the fact that the tax payers will suffer hardship by reason 
of the payment of the penalties, or because the penalties 
have largely accumulated while litigation has been pending 
respecting the validity of the tax, or because the court, for 
its own convenience, had extended the time for argument 
past the time when the tax was due and pledged itself not 
to add the penalty.” 61 C. J. p. 1494. 

6. The Auditor suggests that his fee for services 
62 as Special Master, under said order of February 18, 
1937, including the expense of reporting the evi¬ 
dence, be fixed at $150.00. 

7. The District of Columbia and Washington Properties, 
Inc., and their respective counsel, and Messrs. Julius I. 
Peyser and Joseph P. Tumulty, and their counsel, have 
been duly notified of the filing of this report; the form of 
the notice given being as follows: 

In re: CENTRAL HANOVER RANK 
& TRUST CO. vs. WARDMAN 
REAL ESTATE PROPER¬ 
TIES, INC., 

Equity No. 53,117. 

RANDOLPH P. COMPTON, vs. 
WARDMAN REAL ESTATE 
PROPERTIES, INC., 

Equity No. 53,180. 

You are hereby notified that the report of the under¬ 
signed, under the order entered in the above-entitled causes 
on February 18, 1937, has been returned into the Clerk’s 
Office, this 6th day of March, 1937, pursuant to Rule 66 of 
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the Rules of Practice for the Courts of Equity of the United 
States promulgated by the United States Supreme Court. 

A. LEFTWICH SINCLAIR, 
Auditor, District Court of the 
United States for the Dis¬ 
trict of Columbia, as Special 
Master. 

Dated: March 6, 1937. 


8. All records and papers in the causes are herewith re¬ 
turned. 


Respectfully submitted: 


A. LEFTWICH SINCLAIR 
Auditor of the District Court 
i of the United States for the 

District of Columbia, Spe¬ 
cial Master. 

MAR 6 1937 


63 Exceptions of Julius J. Peyser and Joseph P. Tu¬ 
multy, Deceivers, to Supplemental Report of Audi¬ 
tor as Special Master 

Filed March 11 1937 

********* 

Come now Julius I. Peyser and Joseph P. Tumulty, Re¬ 
ceivers in the above entitled causes, and except to the sup¬ 
plemental report of the Auditor as Special Master, filed 
herein on the 6th day of March, 1937, with respect to the 
following: 

1. The Receivers except to the conclusion of law of the 
Special Master that the claim of the District of Columbia 
for personal property taxes in the amount of $52,956.20, 
should be allowed, and for grounds for said exceptions the 
Receivers refer to the exceptions heretofore filed in these 
causes to the second report of the Special Master recom¬ 
mending the allowance of said claim and pray that said 
prior exceptions be read and considered as a part of this 
exception. 

2. The Receivers except to the allowance of any penal¬ 
ties on account of said taxes on the following grounds: 
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(a) The grounds heretofore set forth with respect to al¬ 
lowance of any personal property taxes in the exceptions 
heretofore filed by the Receivers to the second report of 
the Special Master, reference to which is hereby made. 

(b) That the penalties are not properly applicable 
against funds in the hands of the Receivers in these pro¬ 
ceedings, inasmuch as the record shows that the Validity 
of the tax assessment has been contested by the Receivers 
in good faith. 

(c) That the application of the District of Columbia for 
the allowance of penalties on said taxes is untimely, as 

shown by the statement of facts in the Special Mas- 
64 ter’s report, and the Special Master erred in ad¬ 
mitting said claim for penalties at the hearing had 
on Februarv 26, 1937. 

JULIUS I. PEYSER and JOSEPH 
P. TUMULTY, RECEIVERS 

Bv EDMUXD D. CAMPBELL 

Attorney 

DOUGLAS, OBEAR, MORGAN & CAMPBELL 
By EDMUND D. CAMPBELL 
Attorneys for Receivers. 


Exceptions on Behalf of Washington Properties, Inc., to 
Report (Filed March 6 , 1987) of Special Master. 

Filed March 12 1937 

; 

Comes now Washington Properties, Inc., and excepts to 
the report of the Special Master filed herein March 6, 1937, 
as follows: 

1. It excepts to the conclusion of law in said report that 
the District of Columbia should be allowed, in addition to 
the sum of $52,956.20 reported due in the Special Master’s 
report of April 9, 1936, penalties for delinquency, and for 
grounds of this exception states as follows: 

(a) It renews with regard to the penalties now reported 
as proper to be added to the amount reported due to the 
District of Columbia, the exception and grounds thereof 
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filed by it herein April 29, 1936, with respect to the sum of 
$52,956.20, heretofore reported due the District of Colum¬ 
bia. 

(b) The taxes on which these penalties are based were 
not nor were anv of them assessed against Wardman Real 

v cr* 

Estate Properties, Inc., and therefore no penalties for fail¬ 
ure to pay them are debts due from Wardman Real Estate 
Properties, Inc. 

(c) The omission by the Special Master to con- 
65 sider or to report on said penalties in his second and 
final report filed April 9, 1936, was correct, inasmuch 
as the claim of the District had been made in the sum of 
$52,956.20 and no more, and the re-reference to the Special 
Master leading to his present report was not for the pur¬ 
pose of further jdeading nor to receive additional claims. 

PEELLE, LESH, DRAIN & 
BARNARD, 

Bv PAUL E. LESH— 

* 

Attorneys for Washington 
Properties, Inc. 


Order Overruling Exceptions and Confirming Reports of 

Special Master 

Filed July 3—1937 

The exceptions of the Washington Properties, Inc. and 
Julius I. Peyser and Joseph P. Tumulty, Receivers, to the 
reports of the Auditor as Special Master, filed April 9th, 
1936 and March 6th, 1937, are severally overruled, and said 
reports are confirmed and approved. 

0 R LUHRING 
Justice. 

July 3rd, 1937. 


Notation of Appeal. 

Filed July 20 1937 

Julius I. Peyser and Joseph P. Tumulty, Receivers here¬ 
in, and Washington Properties, Inc., by their counsel, in 
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open court, counsel for the District of Columbia being here 
present, note an appeal to the United States Court 
66 of Appeals for the District of Columbia from the 
order entered herein July 3, 1937, overruling the ex¬ 
ceptions of the parties first named to reports of the Audi¬ 
tor heroin and confirming said reports, which appeal is 
noted and allowed, and bond for costs on appeal is fixed 
at $100.00 or a deposit of $50.00 in cash in lieu thereof. 

O R LUIIRING 

Justice. 


Memoranda 

JULY 20—1937. 

$50 deposited by Lesh in lieu of bond on Appeal. 

Time to file Statement of Evidence extended from time 
to time to August 30, 1937. 


AUGUST 30—1937. 

Statement of Evidence in duplicate—filed. 


Assignment of Errors . 

Filed September 3 1937 

i 

* * • • * • • * * 

1. The Court erred in holding that District of Columbia 

personal property taxes had been legally and duly assessed 
against Wardman Real Estate Properties, Inc., for the fis¬ 
cal years ending June 30, 1928 to 1932, for which claim is 
made herein. ; 

2. The Court erred in adopting a new construction of the 
taxing statute by construing it to authorize assessments to 
be made, in respect of personal property omitted from as¬ 
sessment for lack of a return by the owner, after the ex¬ 
piration of the fiscal year and without notice to the 

67 party assessed, which new construction renders the 
statute unconstitutional for lack of provision for no¬ 
tice. and is contrary to the administrative construction long 
and uniformly theretofore followed, whereby the statute 
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has been considered as authorizing such assessments to he 
made only within the fiscal year and on notice to the party 


assessed. 

3. The Court erred in holding that the claim of the Dis¬ 
trict of Columbia as a creditor, as here asserted, for taxes 
assessed in respect of the ownership of personalty, has 
priority over that of other creditors in the distribution of 
the proceeds of the debtor’s local assets. 

4. The Court erred in holding that the sums claimed here¬ 
in as taxes cany and should have added to them penalties 
for delinquency in payment from September, 1927, and 
dates thereafter to the date of payment. 

5. The Court erred in overruling the exceptions of Pey¬ 
ser and Tumulty, Receivers, and Washington Properties, 
Inc., to the reports of the Special Master filed herein April 
9. 1936, and March 6, 1937. 


HUGH II OBEAR 
Attorney for Peyser and 
Tumulty, Receivers. 

PAUL E. LESH, 

Attorney for Washington 
Properties , Inc. 


Service and copy acknowledged this 3rd day of Septem¬ 
ber, 1937. 


W. II. WAHLY 


Attorney for the District of 
Columbia. 


68 Memorandum 

SEPTEMBER 24—1937. 

Statement of Evidence submitted. 


District Court of the United States for the District of 

Columbia 

Tuesday, September 28, 1937 

The Court resumes its session pursuant to adjournment, 

Mr. Chief Justice Wheat, presiding. 

** *•#*### 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, Joseph P. Tumulty and 
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Julius I. Peyser, Receivers, and Washington Properties, 
Inc. by their attorneys present to the Court their State¬ 
ment of Evidence taken at the trial of this cause, and here¬ 
tofore submitted herein, and pray that the same be signed 
and made of record, nunc pro tunc, which is hereby accord- 
inglv done. 

O.R. LUHRING, 

Justice. 


Designation of Record on Appeal. 

Filed August 30 1937 

**##*#•## 

Comes now the appellants, Joseph P. Tumulty and Julius 

I. Peyser, receivers, and Washington Properties, Inc., by 
their respective counsel, and designate the following as the 
parts of the record desired to be included in the transcript 
of record on appeal from the order entered herein Julv 3, 
1937: 

1. Order limiting time for presentation of claims and re¬ 
ferring cause to Special Master, entered April 19, 1933. 

2. Order limiting time for claims to be filed with the Spe¬ 
cial Master, entered October 20, 1933. 

3. The title, opening sentences, paragraph 1, and 
69 paragraphs 15 to 20, both inclusive, of the second 
and final report of the Auditor as Special Master, 
filed April 9, 1936. 

4. Exception to report of Special Master filed on behalf 
of Peyser and Tumulty, receivers, April 27, 1936. 

5. Exceptions to report of Special Master filed on be¬ 
half of Washington Properties, Inc., April 29, 1936. 

6. Exception on behalf of District of Columbia to report 
of Special Master, filed April 29, 1936. 

7. Order with respect to report of Special Master, en¬ 
tered April 30, 1936. ; 

8. Notation of hearing before Justice Luhring. 

9. Memorandum of Court overruling exceptions in part 
and referring to Special Master, filed February 15, 1937. 

10. Order overruling certain exceptions and referring 
report back to Special Master for further findings, entered 
February 18, 1937. 
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11. Report of Auditor as Special Master, filed March 6, 
1937. 

12. Exceptions on behalf of Peyser and Tumulty, re¬ 
ceivers, to supplemental report of Special Master, filed 
March 11, 1937. 

13. Exceptions on behalf of Washington Properties, Inc., 
to report of March 6, 1937, of Special Master, filed March 
12, 1937. 

14. Order overruling exceptions and confirming reports 
of Special Master filed April 9, 1936, and March 6, 1937, 
entered July 3, 1937. 

15. Notation of appeal by Peyser and Tumulty, receiv¬ 
ers, and Washington Properties, Inc., and making of de¬ 
posit in lieu of appeal bond. 

16. Notation of orders extending time for filing 
70 statement of evidence to August 30, 1937. 

17. Statement of evidence. 

18. Assignment of errors. 

19. This designation. 


HUGH H OBEAR 
Attorney for Peyser and 
Tumulty, receivers. 

PAUL E. LESH, 

Attorney for Washington 
Properties, Inc. 

Service and copy acknowledged this 30th day of August, 
1937. 

W. H. WAHLY 

Attorney for District of 
Columbia 


71 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 70, both inclusive, 
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to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 53117 in Equity, where¬ 
in Central Hanover Bank and Trust Company, a body cor¬ 
porate, and Frank Wolfe, Trustees, are Plaintiffs and 
Wardman Real Estate Properties, Inc., a body corporate, 
is Defendant, and cause No. 53180 in Equity, wherein Ran¬ 
dolph P. Compton is Plaintiff and Wardman Real Estate 
Properties, Inc., a body corporate, is Defendant, as the 
same remain upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe mv 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 29th day of October, 1937. 

C. E. STEWART, 

(Seal) Clerk. 

72 In the District Court of the United States 

for the District of Columbia 

Holding an Equity Court 

Equity No. 53,117. 

Central Hanover Bank and Trust Company, a body cor¬ 
porate, and Frank Wolfe, Trustees, Plaintiffs , 

vs. 

Wardman Real Estate Properties, Inc., a body corporate, 

Defendant. 

Equity No. 53,180. 

Randolph P. Compton, Plaintiff , 

vs. 

Wardman Real Estate Properties, Inc., a body corporate, 

Defendant. 

Statement of Evidence. 

Be it remembered that in the District Court of the United 
States for the District of Columbia, the following proceed¬ 
ings were had: 

The bill of complaint in the above entitled cause num¬ 
bered in Equity 53117 was filed July 14, 1931, for judicial 
foreclosure by sale of a mortgage, in the form of a deed of 




80 


TUMULTY ET AL. VS. DISTRICT OF COLUMBIA. 


trust to the plaintiff trustees, securing an issue of first and 
refunding bonds of defendant Wardman Real Estate Prop¬ 
erties, Inc*., appointment of receivers of the mortgaged 
property pending foreclosure, and other and general relief. 
The bill of complaint in the above cause numbered 53180 
was to subject the unmortgaged assets of the defendant to 
the claims of unsecured or general creditors, and it also 
])rayed the appointment of receivers. On July 14, 1931, an 
order was entered appointing Thomas D. Carson, Joseph 
P. Tumulty and Julius I. Peyser receivers of the mortgaged 
property. On July 24, 1931, an order was entered 
73 consolidating the two causes and extending the re¬ 
ceivership to all property of the defendant corpora¬ 
tion in the District of Columbia not theretofore included in 
the receivership, and the receivers were directed to keep 
such records as would show what property was vested in 
them under the order extending the receivership, to the end 
that the rights of all persons having claims against the 
property of the defendant might be preserved and there¬ 
after adjudicated, and the property and assets conserved 
and applied in conformity with such adjudication. 

The mortgaged property was thereafter pursuant to de¬ 
cree entered October 14, 1931, sold on foreclosure on Octo¬ 
ber 21, 1932, and was delivered to the purchaser December 
31, 1932. The proceeds of sale and the net proceeds of the 
operations of the receivers of the mortgaged property were 
insufficient to pay the first mortgage debt. 

By sale and collection, the unmortgaged property was 
reduced to cash and the receivers Tumulty and Peyser (said 
Carson having resigned December 31, 1932), at the time 
of the entry of the order appealed from, had on hand as 
shown by their accounts as the fund representing unmort¬ 
gaged assets taken into possession pursuant to said order 
of July 24, 1931, the sum of approximately $200,000. 

On April 19, 1933, the order for the filing of claims 
against funds in the possession of the receivers and for 
reference to the Auditor as Special Master was duly en¬ 
tered as elsewhere in this record appears. 

Among the general claims allowed by the Special Master 
and the Court below against the fund held by the receivers 
as the proceeds of unmortgaged assets was that of Wash¬ 
ington Properties, Inc., appellee herein, as the present 
owner of $220,000 of unsecured notes of Wardman Real 
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Estate Properties, Inc., and of a bond for $2,500,000, 
formerly secured bv a mortgage the lien of which was on 
the same property and subordinate to the lien of the mort¬ 
gage foreclosed as aforesaid, and for which there is no 
present security. A deficiency judgment for $10,470,039.09 
in favor of Central Hanover Bank and Trust Company, 
trustee, was allowed, for the benefit of first mortgage bond¬ 
holders. More than 90% of the first mortgage bonds are 
now owned by Washington Properties, Inc. Other 
74 general claims totalling approximately $500,000 were 
allowed. Preferred claims other than the claim from 
the allowance of which this appeal was taken, totalling ap¬ 
proximately $500, were allowed. 

Claims and amended claims were filed by the appellee, 
the District of Columbia, on the dates, in the amounts and 
of the description set out in the reports of the Special 
Master elsewhere in this record appearing. Said claims 
were not provisionally allowed by the receivers, but their 
allowance and, in respect of the final claim, its filing, were 
opposed as is recited in said reports. ! 

At the hearings before the Special Master testimony was 
taken with respect to the issues arising on said claims of 
the District of Columbia, in substance as follows: 

Thomas D. Carson, called as a witness by the receivers, 
being first duly sworn, testified in part as follows: Defen¬ 
dant Wardman Real Estate Properties, Inc., was incor¬ 
porated under the laws of Maryland on June 22, 1928; it 
acquired title and possession of the several properties, 
Wardman Park Hotel, Carlton Hotel, 2700 Connecticut 
Avenue, Boulevard Apartments, Chastleton Hotel, Cathe¬ 
dral Mansions, Stoneleigh Court Apartments, on October 
2, 1928: it operated these properties October 2, 1928, to 
July 15, 1929; as of July 15, 1929, it leased these properties 
to Wardman Realty and Construction Company, and said 
Company held these properties under said lease from said 
date to February 28, 1931; Wardman Realty and Construc¬ 
tion Company made a management contract with United 
Realties, Inc., a corporation, effective as of July, 1931, un¬ 
der which United Realties, Inc., operated the properties 
for Wardman Realty and Construction Company until Au¬ 
gust, 1930, when it assigned its management contract to 
Hotels Management and Securities Corporation; Wardman 
Realty and Construction Company had no financial inter- 
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est in United Realties, Inc., or Hotels Management and Se¬ 
curities Corporation during the life of these respective 
contracts; under date of March 7, 1931, the lease to Ward- 
man Realty and Construction Company was terminated as 
of February 28, 1931, and the properties turned back to 
Wardman Realty and Construction Company, which op¬ 
erated the properties itself from March 1, 1931, until the 
receivers were appointed July 14, 1931. 

George Popkins, called as a witness on behalf of 
75 the District of Columbia, being first duly sworn, tes¬ 
tified in part as follows: He is employed in the Per¬ 
sonal Tax Division of the office of the Assessor of the (Dis¬ 
trict of Columbia) municipal government, as record clerk, 
his duties being to look after the records and keep them in 
the condition they are put by the Board of Assessors; he 
prepared from the records the bills which constitute the 
claim (as filed September 20, 1933, the day his testimony 
here briefed was taken) of the District of Columbia for 
personal tax in the matter of Compton v. Wardman Real 
Estate Properties, Inc.; the names on the bills correspond 
with the names in which these several properties were as¬ 
sessed on the tax records, and witness had nothing to do 
with determining the names in which the assessments should 
be carried; and on cross examination, by counsel for the 
receivers, that when properties are assessed the Board of 
Assessors makes the assessment and puts it in the book, 
and from that witness makes up the bill; the bill for the 
Carlton Hotel for the year 1930 refers to property owned 
by the Carlton Hotel as of July 1, 1929; the one for the 
fiscal year 1931 would be property in the building July 1, 
1930, and 1932 would be July 1, 1931, and the same state¬ 
ment applies to them all; during each of these years the 
assessment was levied in the name of the Carlton Hotel, 
except in the year 1930 when it was assessed in the name of 
Carlton Hotel, Inc.; witness prepared notices of these as¬ 
sessments and sent them to property owners to whatever 
addresses appear on the bills; notice was mailed to Carlton 
Hotel, Inc., and was made exactly like the bill; witness can¬ 
not answer whether the Assessors made efforts to deter¬ 
mine the owner of the property; witness has nothing to do 
with the assessment or determining who is the record 
owner; as to the bill marked “Apartment House, 2700 
Connecticut Avenue, N. W.” for the fiscal year 1931, notice 
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of that assessment was mailed under that name, and the 
same thing applies to all these bills; 

Whereupon counsel for appellee stated an objection to 
the entire claim on the ground that the assessments had 
been made against someone else than defendant Wardman 
Real Estate Properties, Inc., and that this defendant is not 
liable for assessments against others, like Chastleton Hotel 
and Stoneleigh Courts, particularly those running back to 
July, 1927; 

And on September 21, 1933, before the Special 
76 Master, the following colloquy occurred between Mr. 

Wahly, attorney for the District of Columbia, and 
Mr. Campbell, attorney for the receivers: 

4 ‘Mr. Wahly: The first thing I want to do is to cor¬ 
rect a statement that was made yesterday by me, based 
upon what I knew the practice to be, which I have since 
found to be an error, that is, the law required a notice of 
this assessment to be served upon the owner of the prop¬ 
erty. Upon looking the matter up, I find there is no such 
provision in the statute, but while that is done, it is done 
purely as a voluntary act on the part of the Assessor and 
for the information of the property owner. Furthermore, 
upon looking up the statute, I find there is no reason why 
at this time the Assessor cannot revise his assessment and 
assess these properties according to their ownership as of 
the 1st of July of each of the years for which we are claim¬ 
ing this tax, so that the assessment will show the name of 
the owner rather than the name of the apartment house, as 
these bills indicate the owners of the properties were. I 
do not recollect the date of the taking over of these prop¬ 
erties by the receivers, but I conceive there can be no dis¬ 
pute that these taxes are administrative expenses. Be¬ 
cause properties go into the hands of receivers they are 
not thereby relieved from payment of taxes. This estate 
is being administered by this Court, and these receivers 
being arms of the Court, it is inconceivable to me that the 
Court is not going to see that they do what the statute 
prescribes they shall do, and if they neglect to perform 
that duty, then I assume an opportunity will be given, even 
though objection may be made, to revise these assessments 
and have them agree with the best information obtainable 
as to the ownership of these properties on the 1st of July 
of each of the respective years for which we are claiming 
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tangible and intangible tax. I shall have to ask leave to 
amend my claim. I have here the Chief Clerk of the Per¬ 
sonal Tax Board, and I am willing to submit him for exam¬ 
ination, if these gentlemen care to examine him. I have 
also with me today the witness (Popkins) who was here 
vesterdav, and I tender him for further cross-examination. 
Overnight he has had an opportunity to examine the 
ledgers, and lie can perhaps answer some of the questions 
which were propounded to him yesterday as to whether 
there was anv record noted of the service of these 

rnr 

77 notices. These gentlemen are here, and at this time, 
if there is any desire to examine them, I tender them 
for examination. 

“Mr. Campbell: Mr. Wahlv should know that these 
receivers did comply with the law. As of July 1, 1933, they 
filed a return of their holdings and paid the taxes. My 
understanding is that the same thing was done in 1932. 
The receivers were not in possession of the properties in 
1931, the date on which the tax is claimed. The receivers 
were appointed on July 14, 1931, and qualified the next day. 
My understanding of the law is that the taxes are assessed 
against personal property owned by the individual as of 
the 1st of Julv in anv calendar vear, so the receivers would 
strenuously object to any request at this time on the part 
of the District of Columbia to re-assess the tax against the 
owner of the properties. 

“Mr. Wahlv: On what ground is that objection made, 
Mr. Campbell? 

“Mr. Campbell: I question, in the first place, the legal 
authority of the District of Columbia to make such a re¬ 
assessment at this time.” 

Thereupon counsel for the District of Columbia an¬ 
nounced that he would ask for leave to file amended claims 
showing re-assessments in respect of these properties 
against the defendant, Wardman Real Estate Properties, 
Inc., as owner. 

Thereupon Roger B. Evans, called as a witness on be¬ 
half of the District of Columbia, being first dulv sworn, 
testified as to his name on direct examination and was 
tendered for cross-examination, and on cross-examination 
by counsel for the receivers and for Washington Proper¬ 
ties, Inc., testified that he was Clerk to the Board of Per- 
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sonal Tax Appeals, and that he made assessments for per¬ 
sonal property; he cannot tell whether he made the assess¬ 
ments represented by the bills attached to the proof of 
claim without looking at the records and has not done so; 
he is familiar with the practice of making assessments; the 
bill coincided with the names in which the assessments 
have been made; the witness makes advisory assessments 
under the advisement of the assessors; the original record 
in which an assessment as soon as it is authoritatively 
made is entered are the field books carried around by the 
person making the assessment; individual assessors 
78 carry them around; when the bill is made up and 
they want to find out if the bill is correct, they would 
look back at the original assessment in the field book; the 
entries in the field books are geographical; they have books 
covering certain sections and streets; they assess people 
by house numbers, and if they do not know the person’s 
name they send a man out to get the name of the person so 
that when the assessor arrives with the field book he has 
the name and the assessment is entered in the original as¬ 
sessment book by name in each case; individual accounts 
take a new number each year, so that each number repre¬ 
sents some individual’s account for one year; the figures in 
the field book are not entered in the individual ledger ac¬ 
counts until a bill is about to be rendered; the deputy as¬ 
sessors, four in number, with the Assessor ex officio a mem¬ 
ber of the Board, do not go out; they act as a Board in the 
office; witness makes up his assessments before he returns 
to the office in the field book; the assessors have authority 
to make assessments without referring to the deputy as¬ 
sessors or the Assessor; it would be an impossibility in each 
case to take it up with the Assessor; when one individual 
owns several places of business, assessments are usually 
made up for each place; when there is a return the assess¬ 
ors view the return, and if it is satisfactory to them they 
accept it and write it in the field book, and if not, they in¬ 
crease it and mark it “R”, which means rejected; there is 

in the field book an entrv for each one of the bills attached 

%/ 

to the proof of claim; if they made an assessment against 
Smith last vear and this vear find out the man who owned 
the property was Jones, we do not change Smith’s name to 
Jones, we enter Jones’ name as proprietor for this year; 
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we make a fresh entry; whatever entries there are in sup¬ 
port of these bills, they stay there; the entries are made 
as of July 1st of each year; we do not know the date of 
them; if we had Smith this year and it should be Jones, 
we would have a right to change it; as a matter of practice, 
witness has not seen any changes made in matters entered 
for past years; the field books themselves are dated, a new 
field book for each year. 

90 

And on re-direct examination, said witness testified that 
there are about ninety-six field books (each year), and if a 
bill is made on an assessment and the Board revises the 
assessment, the revised figure is put in the field book. 
79 Thereupon the witness George Popkins resumed 
the witness stand, and on direct examination testi¬ 
fied that overnight he had checked his statement that the 
names appearing on the ledgers are identical with those on 
the bills, and wishes to correct his testimony in this way: 
On some of the bills there are two lead pencil notations of 
people, from the best information the Assessor could get; 
there was a dispute as to who was manager or owner; that 
would apply only to Stoneleigh Court, where there is noted 
in 1931 and* 1932 United Realty Company and Hotels Man¬ 
agement and Securities Company; on the field book in ink 
permanently is Stoneleigh Court Apartment; there is a 
lead pencil notation that the Sheridan Pary Corporation, 
backed by the ^Yardman Company, is on that—1929; there 
is a lead pencil notation 44 taken back by the Wardman 
Construction Company”: I do not know where they got it; 
with these exceptions the names in the field books corre¬ 
spond to the bills. 

Thereafter before the Special Master on January 15, 
1934, the order entered November 14, 1933, referring the 
petition and motion of the District of Columbia for leave 
to file amended proof of claim, was called to the attention 
of the Special Master, and counsel for the District of Co¬ 
lumbia referred to the testimonv alreadv taken as above 

90 90 

digested and stated that instead of bringing down all of 
the books of original entry showing the assessments relied 
on, he had one of them there and had a member of the 
Board of Personal Tax Appraisers and also the official who 
made the revision of the books. 

Thereupon Augustus Willige, called as a witness on be¬ 
half of the District of Columbia, having been first duly 
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sworn, testified on direct examination as follows: He is a 
member of the Board of Personal Tax Appraisers; the 
duties of the Board of Assessors are divided; some are as¬ 
signed to real estate and others to personal property, and 
lie devotes his attention to personal taxes; as a member of 
the Board of Personal Tax Appraisers, he has had occa¬ 
sion to revise assessments against certain properties be¬ 
longing to Wardman Real Estate Properties, Inc., and is 
familiar with the bills that have been presented here (and 
witness was referring to the bills tendered with the amended 
proof of claim then sought to be filed with the petition filed 
November 7, 1933); witness has here one of the 
80 books showing the names in which the properties are 
now assessed on the books of the Assessor, and has 
checked the assessments on the other books; the name of 
the owner as the name appears on the Assessor’s record is 
the name the bills show; the record or book witness refers 
to is called the field book; it is the original book, the book 
of original entry for the fiscal year 1931 and 1932, showing 
all property assessed in a section of the District of Colum¬ 
bia ; for 1931 and 1932 there are approximately fifty such 
field books; in this field book there is an assessment on 2660 
"Woodley Road, the Wardman Park Hotel, in the name of 
Wardman Real Estate Properties, Inc.; 2700 Connecticut 
Avenue is also in this book assessed in the name of the 
Wardman Real Estate Properties, Inc., as is also 3100 Con¬ 
necticut Avenue; those properties were not always as¬ 
sessed in that name for the periods covered by the bills the 
witness has before him; they became assessed in the name 
of Wardman Real Estate Properties, Inc., when a change 
was made on information that it was not (in) the proper 
name but the correct name was the Wardman Real Estate 
Properties, Inc.; that information was gained from the 
Corporation Counsel’s office of the District of Columbia, 
whereupon the decision of the Board authorized the Clerk 
of the Board to change the original records; the changes 
were actually made in the field books by Mr. Evans, who is 

here todav. 

%/ 

Whereupon, in response to a question from the Special 
Master, the attorney for the District of Columbia stated 
that they were not prepared to state today the names in 
which the various properties were assessed prior to the 
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sent out later from the ledger; the ledger and the bill are 
made up at the same time; the field book is the original 
entry of assessment, and the entry in the field book is the 
one made by the Board of Personal Tax Appraisers to 
designate the making of an assessment against an indi¬ 
vidual; if a person does not file returns, he may be as¬ 
sessed in two or three different places; (witness’ attention 
was directed to the entry in the field book referring to 
Wardman Park Hotel and the figures $500,000 indicating 
tangible assessment for 1931 and intangible assessment 
$300,000) that is what we call a red ink entry brought over 
from the previous field book for our information; witness 
could not say from this book that the assessment for 1930 
stood in the name of Wardman Park Hotel; he would sav 
that it was in the name of Wardman Park Hotel, 
83 Inc.; the entry (in this book) is merely a transcript; 

the assessment originally entered in this book for 
the year 1931 was against the United Realty Company for 
$500,000 of tangible property and $300,000 of intangible 
personal property, and these relate to the Wardman Park 
Hotel; the assessors make these assessments as they go 
around in the field and enter them in the field in the so- 
called field book, and what the witness has in court is sev¬ 
eral such field books bound together; a field representative 
or a member of the Board of Personal Tax Appraisers goes 
around and looks at pieces of personal property and writes 
down the estimated value thereof in the field book, and no 
further action is taken bv the Board as a whole; when the 
member brings the book back notices are mailed to the 
person assessed; so far as the Board is concerned, the as¬ 
sessment is completed when entry is made by the field rep¬ 
resentative in the field book if there is not some special 
reason to discuss it further; there is no subsequent order 
or resolution entered formally making the assessment; the 
member of the Board of Personal Tax Appraisers who 
made these specific assessments at 2660 Woodley Road, 
2700 Connecticut Avenue and 3100 Connecticut Avenue was 
Mr. Frank A. Gunther, now deceased; the basis for as¬ 
sessing tangible personal property is from a personal ex¬ 
amination, so far as one can be made; as to intangible prop¬ 
erty, such as that made in this book as in Cathedral Man¬ 
sions, that is merely a tentative assessment; there is a 
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tentative assessment for United Realties at 2700 Connecti¬ 
cut Avenue and for 3100 Connecticut Avenue, that being in 
the sum of $1,000, plus penalty, and for Wardman Park 
Hotel, 2660 Woodley Road, in the amount of $300,000; those 
assessments represent the estimate of the Assessor as to 
the amount of bonds, stocks, mortgages and amounts re¬ 
ceivable which United Realties owns in Wardman Park 


Hotel; these are merelv tentative assessments which are 
made permanent if there is no appeal taken against them; 
the intangible assessment is not against a location but 
against a person or corporation; the assessors do not mean 
that $300,000 worth of intangibles are at 2660 Woodley 
Road, but they may have it anywhere; this assessment is 
against the corporation, the United Realties Corporation; 
in 1931 and 1932 prior to the date when the record was 
changed, witness thinks there was no assessment of in¬ 
tangible personal property against Wardman Real 
84 Estate Properties; the reason the Assessor changed 
this intangible property assessment from United 
Realties, Inc., to Wardman Real Estate Properties, Inc., 
was that the Corporation Counsel so advised; (asked 
“What information did you receive from the Corporation 
Counsel’s office indicating that United Realties was not the 
owner of about $300,000 of intangible personal property, 
but that some other corporation was the owner of $300,000 
of intangible personal property?”) we received informa¬ 
tion from him that the assessment should be placed against 
the Wardman Real Estate Properties, Inc. 

Whereupon the Corporation Counsel interposed to state 
that it was admitted that the information the witness re¬ 


ceived was to the effect that Wardman Park Hotel was 


owned by Wardman Real Estate Properties, Inc., and that 
the information the Corporation Counsel gave to the As¬ 
sessor’s office did not undertake to specify that the tan¬ 
gibles or intangibles belonged to Wardman Real Estate 
Properties, Inc., but that the assessment they had was 
against Wardman Park Hotel and that was incorrect be¬ 
cause that property belonged to Wardman Real Estate 
Properties, Inc. The Corporation Counsel did not under¬ 
take to distinguish between tangible and intangible. 

On further cross-examination, said witness testified that 
personal property tax returns are required to be filed dur- 
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ing the month of July and the assessors begin immediately 
after July 31st to make assessments against persons and 
corporations who have made no return, and this work is 
usually completed by February of the following year; the 
Board considers that 4 'without delay” within the meaning 
of the statute; the practice as to sending out notice of as¬ 
sessment where no returns have been filed is to send them 
out in due time for the office to get out bills bv March fol- 
lowing the time the returns should have been filed, and all 
notices are sent out prior to March; assessment of all prop- 
ertv is not necessarily completed bv March and assess- 
ments are made up to July 1 of the succeeding year very 
frequently in our practice; during the period from March 
to Julv of the succeeding year, assessments are made of 
properties that may have been omitted; witness has been 
a member of the Board of Personal Tax Appraisers since 
1926; during that period it has not been the practice after 
the expiration of a year to make assessments for the pre¬ 
ceding year, and it has not ever been done or at- 
85 tempted except in the instant case, to the knowledge 
of the witness; bills sent out for these assessments 
in 1930 and 1931 were sent to United Realties and not to 


Wardman Real Fstate Properties, and notices of the mak¬ 
ing of these assessments were sent to United Realties and 
not to 'Wardman Real Estate Properties. 

Thereupon it was stipulated between counsel for the ap¬ 
pellees and counsel for the District of Columbia that the 
change of name of the person assessed by inserting the 
name of Wardman Real Estate Properties, Inc., was made 
pending these proceedings and after September 21, 1933. 

Thereupon said witness continued on cross-examination 
to testify that Mr. Evans made the changes and that after 
the changes were made no notices that the witness knows 
of were sent to Wardman Real Estate Properties, Inc., 
other than the bills presented at this hearing; witness 
would sav there is now no assessment against United Real- 
ties Company and would prefer to have Mr. Evans answer 
whether there is an unpaid ledger account in the name of 
United Realties Company. 

Whereupon Roger B. Evans on further cross-examina¬ 
tion testified that none of the bills are paid vet; that he 
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does not think there are unpaid ledger accounts against the 
United Realties Company; there had been one after 1930, 
and those bills are still unpaid; there was a ledger account 
against United Realties Company by that name and that 
ledger account was not paid and is still unpaid; witness 
would not say there is an open account of the District of 
Columbia against United Realties Company because the 
account is now in the name of Wardman Real Estate Prop¬ 
erties; the ledger account has to stand the same as the field 
book; these bills show how the ledger account stands; the 
ledger accounts are permanent books, and the account 
which was against United Realties Company after 1930 
and 1931 is still unpaid, but witness did not say it was still 
in the name of United Realties Company; witness was au¬ 
thorized to change the name in the field book and conse¬ 
quently the name in the ledger, and it has been changed, 
but witness cannot swear that it has been changed; he 
should have looked but did not. 

And thereupon Augustus Willige on further cross-exam¬ 
ination testified that he was familiar with the stat- 
86 ute which cross-examining counsel read to him, being 
Section 769 of Title 20 of the Code of 1929, as fol¬ 
lows : > 

“If, at any time within any current year, property sub¬ 
ject to taxation under the provisions of this section shall 
have been omitted from assessment, said board of personal 
tax appraisers shall immediately proceed to assess the 
same for the then current year, giving notice in writing to 
the persons or corporations so assessed, who shall have a 
right of appeal within ten days from date of said notice.” 

and that is the statute which the Board follows in practice; 
(on the occasion of the change of assessment to the name 
of Wardman Real Estate Properties, Inc.) witness did not 
give notice in writing to anyone; the fact that the assess- 
ments are entered in the field book in pencil is for con¬ 
venience in writing; it does not indicate that they are sub¬ 
ject to change; they are subject to appeal, and w r hen an ap¬ 
peal is taken, we leave the old figure there; at the time the 
Board of which witness is a member took this recent action 
directing the change to Wardman Real Estate Properties, 
Inc*., witness did not know what had been the relation of 
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United Realties Company to the property at the time the 
assessment was made; witness did not make any inquiry; 
witness ordered the change without knowing what had been 
the relation of United Realties to the property and without 
inquiry; (asked “May I inquire, sir, directing your atten¬ 
tion to an assessment like the one on 2700 for some lobbv 
furniture, how did your Board know that United Realties 
did not own that furniture in 1930?”) the Board merely 
acted on information received from the Corporation Coun¬ 
sel's office. 

The amended proof of claim filed by the District of Co¬ 
lumbia with the Special Master September 20, 1933, was as 
follows: 

“Amended Proof of Claim 

At Washington, in the District of Columbia on the .... 
day of September, A. D. 1933, came Chatham M. Towers, 
of the City and District aforesaid, and made oath and says 
that he is the Collector of Taxes of the District of Colum¬ 
bia, a municipal corporation under and by virtue of 
87 an Act of Congress, and that he is dulv authorized 
to make this amended proof of claim, and says that 
the Wardman Real Estate Properties, Inc., a body cor¬ 
porate, named as defendant in a certain cause of action 
wherein Randolph P. Compton is named as plaintiff, said 
cause of action being Equity Xo. 53180 in the Supreme 
Court of the District of Columbia, as appears by the cap¬ 
tion hereof, was at and before the filing of said suit, and 
still is, justly and truly indebted to said municipal cor¬ 
poration in the sum of Fifty-two Thousand Nine Hundred 
Fifty-six and twenty-hundredths ($52,956.20) Dollars; that 
the consideration for said debt is as follows; tangible and 
intangible personal property taxes with the penalties there¬ 
on for delinquency as provided by law, as the same more 
fully appears by reference to bills therefor hereto attached 
and made a part hereof; and priority for the whole of said 
debt is hereby claimed; that no part of said debt has been 
paid; that there are no set-offs or counterclaims to the 
same and that said municipal corporation has not nor has 
any person by its order, or to the knowledge or belief of 
said deponent, for its use, had or received any manner of 
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security for said debt whatever, and that no note has been 
received for said debt and no judgment rendered thereon. 

(S’g’d) CHATHAM M. TOWERS 
Collector of Taxes for the 
District of Columbia , said 
municipal corporation. 

SUBSCRIBED AND SWORN TO before me this 20th 
day of September, A. D. 1933. 

(S’g’d) ADAM A. GIEBEL 

Notary Public in and 
for the District of Co- 

(Notarial Seal) lumbia” 

Attached to said proof of claim were twenty-five tax bills, 
one of which was in the form following, and the others 
varied in the manner indicated in the first tabulation in 
paragraph numbered 15 of the Auditor’s report filed April 
9, 1936: 

88 “ALL 1932 OFFICE OF THE ASSESSOR, DIS¬ 
TRICT OF COLUMBIA 29908 
First Half of Tax Payable in September 1931. One 
Per Cent Penalty on the First Day of Each Succeeding 
Month. Second Half Payable in March 1932. One Per 
Cent Penalty on the First Dav of Each Succeeding 
Month. 


Value 

Rate 

Tax 

Value 

Rate 

Tax 

i 

Tangible 

Per 

Tangible 

Intangible 

Per 

Intangible 


Property 

100 

Property 

Property 

100 

Property 

Total Tax 

1800 ' 

1.70 

30.60* 

600 ‘ 

.50 

3.00 

33.60 


PERSONAL TAX FOR FISCAL YEAR 1932 

Penalty % 

i 

Total Due 

APARTMENT HOUSE, 

2700 CONN. AVE. N. W. 

WASHINGTON, D. C. 

Credit: 9004 Personal Tangible 
9006 Personal Intangible 

Form Approved by Compt. Genl’s. Office, April 20, 1929. 
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TO THE DISTRICT OF COLUMBIA, DR, 

PAY TO THE COLLECTOR OF TAXES, D. C.” 

The amended proof of claim, petition for leave to file 
which was filed by the District of Columbia November 7, 
1933, was as follows: 

“Amended Proof of Claim 

At Washington, in the District of Columbia on the .... 
day of November, A. D., 1933, came Chatham M. Towers, 
of the City and District aforesaid, and made* oath and says 
that he is the Collector of Taxes of the District of Colum¬ 
bia, a municipal corporation under and by virtue of an Act 
of Congress, and that he is duly authorized to make this 
amended proof of claim, and says that the Wardman Real 
Estate Properties, Inc., a body corporate, named as defen¬ 
dant in a certain cause of action wherein Randolph T. 
Compton is named as plaintiff, said cause of action being 
Equity No. 53,180 in the Supreme Court of the District of 
Columbia, as appears by the caption hereof, was at and 
before the filing of said suit, and still is, just and truly 
indebted to said municipal corporation in the sum of Fifty- 
twd Thousand Nine Hundred Fiftv-six and twentv liun- 
dredths $52,956.20) Dollars; that the consideration 
89 for said debt is as follows: Tangible and intangible 
personal property taxes with the penalties thereon, 
until paid, for delinquency as provided by law, as the same 
more fully appears by reference to bills therefor hereto 
attached and made a part hereof; and priority for the 
whole of said debt is hereby claimed; that no part of said 
debt has been paid; that there are no set-offs or counter¬ 
claims to the same and that said municipal corporation has 
not nor has any person by its order, or to the knowledge or 
belief of said deponent, for its use, had or received any 
manner of security for said debt whatever, and that no note 
has been received for said debt and no judgment rendered 
thereon. 

(Signed) CHATHAM M. TOWERS 
Collector of Taxes for the 
District of Columbia , said 
municipal corporation. 
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Subscribed and sworn to before me this 6th day of No¬ 
vember, A. D., 1933. 

(Signed) ADAM A. GIEBEL 

Notary Public in and for the 
District of Columbia 

Attached to said proof of claim were twenty-five tax bills, 
one of which was in the form following, and the others 
varied in the manner indicated in the second tabulation in 
paragraph numbered 15 of the Auditor’s report filed April 
9, 1936: 

“All 1932 Office of the Assessor, District of Columbia 29908 
Collector of Taxes, D. C. Collector’s Coupon No. 


V a lue 

Rate 

Tax 

Value 

Rate 

Tax 


Tangible 

Per 

Tangible 

Intangible 

Per 

Intangible 

j 

Property 

100 

Property 

Property 

100 

Property 

Total Tax 

1800 

1.70 

30 00 

ooo 

.50 

3 00 

33 60 


Personal Tax for Fiscal Year 1932 Penalty % 

As Above Until Pd. ; 

Wardman Heal Estate Properties Inc. Total Due 

2700 Conn Ave. N. W. 

Washington, D. C. 

90 Credit: 9004 Personal Tangible 

9006 Personal Intangible. 

Form Approved by Compt. Genl’s. Office, April 20, 1929. 

To the District of Columbia, Dr. Pay to the Collector of 
Taxes, D. C.” 

In addition to the testimonv hereinabove stated in sub- 
stance, and the events and proceedings hereinabove stated, 
proceedings were had before the Special Master pursuant 
to the order of reference of February 18, 1937, and testi¬ 
mony was taken on said reference before the Special 
Master on February 26, 1937, which proceedings and testi¬ 
mony appear, in so far as they are essential to the decision 
of this appeal, in the Auditor’s report filed March 6, 1937. 
Said testimony is therefore not here repeated, but with the 
exception thereof, the foregoing contains the substance of 
all the testimony and evidence on the issues arising on the 
claim of the District of Columbia allowed by the reports of 
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the Special Master filed April 9, 1936, and March 6, 1937, 
which were confirmed, and the exceptions to which by 
Washington Properties, Inc., and Julius I. Peyser and 
Joseph P. Tumulty, Receivers, were overruled, by the 
order entered herein July 3, 1937, from which this appeal 
has been taken. 

In witness whereof, this statement has been signed, in 
duplicate, one copy to be filed with the Clerk of this Court 
and one copy to be hied with the Clerk of the United States 
Court of Appeals for the District of Columbia, this 28th day 
of September, 1937. 

0. R. LUHRING 
Justice. 

Submitted: 

HUGH H. OBEAR 
Atty. for Tumulty 
and Peyser, Receivers 

PAUL E. LESH, 

Attorney for Washington Properties, Inc. 
Satisfactory: 

W. H. WAHLY. 

Endorsed on Cover: No. 7061. Tumulty et al, Appellants, 
vs. District of Columbia. United States Court of Appeals 
for the District of Columbia Filed Nov 2 1937 Moncure 
Burke, Clerk. 
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Statement. 

This appeal presents only questions relating to the claim 
of the District of Columbia for certain personal property 
taxes. 

The history of the proceedings below, the testimony re¬ 
specting the claim of the District of Columbia, and the ap¬ 
plicable statutes are all set forth “fully and at large’’ in 
the brief of the appellant Washington Properties, Inc., 
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and it would be a burden on this Court for these appellants 
to repeat these statements here. These appellants there¬ 
fore adopt the statement of fact contained in the brief of 
Washington Properties, Inc. 

The appellees Julius I. Peyser and Joseph P. Tumulty, 
as receivers of Wardman Real Estate Properties, Inc., have 
no interest in the determination of the issues presented 
by this appeal except to perform their duty as officers of 
the court. When the cause came before the Special Master 
the receivers were asked by him to take a position in the 
nature of amicus curiae with respect to each claim filed, 
and to recommend the allowance or disallowance of each 
claim as the case might be. The receivers recommended 
against the allowance of this claim. They have deemed 
it their duty to attempt to protect the fund in their custody 
against claims believed by them to be improper or against 
preferences believed to be unfounded, but they do not wish 
to be considered as assuming a partisan position in dis¬ 
putes between respective claimants. They ask that the 
Court consider the argument here contained in the light 
of these statements. 

ARGUMENT. 

Consideration of the questions upon this appeal will 
necessarily involve, first, whether the claim is valid—sec¬ 
ond, if so, whether the District of Columbia is entitled to 
priority in payment over other creditors—and third, 
whether the District of Columbia is entitled to penalties. 

The first of these questions—namely validity—is ap¬ 
proached in the brief by considering: 

1. Whether the assessments were invalid because not 

made by the Board of Personal Property Tax Ap¬ 
praisers. 

2. Whether the assessments were invalid because not 

made against Wardman Real Estate Properties, 
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Inc., the corporation which it is claimed should 
have made the return, but against specific prop¬ 
erties or “locations”. 

3. Whether the attempt to make an assessment after 

September 21, 1933, was an assessment made 
“without delay” within the meaning of the stat¬ 
ute. 

4. Whether the District of Columbia could in Novem¬ 

ber, 1933, make an assessment except for the cur¬ 
rent year. 

5. Whether the fact that no notice w’as given to Ward- 

man Real Estate Properties, Inc., of the purported 
tax assessments against its property, renders it 
invalid. 

I. 

The Question Whether the Claim is Valid. 

Before considering the several points above set forth, it 
would be well to recall certain essential facts developed 
upon the hearing before the Special Master and to consider 
certain fundamental rules of law and pertinent provisions 
of the Code of Laws of the District of Columbia with re¬ 
spect to the assessment of personal property. 

Augustus Willege, a member of the Board of Personal 
Property Tax Appraisers, testified as follows (R. 89): 

“ * * 6 Wardman Real Estate Properties, Inc., 

failed to file returns for the years 1929, 1930, 1931 
and 1932; on the failure of Wardman Real Estate 
Properties, Inc., to make a return for the year 1929, 
the witness did not nor did the Board of which wit¬ 
ness was a member proceed to make an assessment 
against Wardman Real Estate Properties, Inc.; the 
witness has not ever pursuant to this statute, nor has 
the Board of which witness is a member ever made an 
assessment against the Wardman Real Estate Proper¬ 
ties, Inc., of its personal property, other than by the 
change in its records recentlv made; the record re- 
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cently changed is a field book of certain specific or 
groups of personal property assessed against individ¬ 
uals and corporations; the Board of Personal Tax Ap¬ 
praisers has made no assessment of which witness 
knows against Wardman Real Estate Properties, Inc., 
except by changing the record recently into that name; 
prior to 1933 when that change was made in the field 
book, the Board of Personal Tax Appraisers had made 
no assessment of personal property owned by Ward- 
man Real Estate Properties, Inc., that the witness 
knows of; it had made no assessment against the cor¬ 
poration as such; * * * 

It is, of course, well established that “a tax is in no sense 
a debt and can only be collected in the manner pointed out 
by the statute.” The City of Carondelet v. Picot, 38 Mo. 
125; State v. St. Louis County Court, 13 Mo. App. 53; City 
of Ilannihal v. Bassen (1903), 98 Mo. App. 103, 71 S. W. 
1122. Xo pecuniary obligation arises until an assessment 
is made, since the assessment is the basis of the tax, and 
if the assessment be invalid then the tax is invalid. City 
of Hannibal v. Bassen, supra. 

The pertinent provisions of the Code of Laws of the Dis¬ 
trict of Columbia with respect to assessment of personal 
property taxes are found in Sections 753 and 769 of Title 
20 of the 1929 Code. 

Section 753 makes it the duty of every corporation to 
file an annual return of tangible and intangible personal 
property on blanks furnished by the assessor of the Dis¬ 
trict of Columbia for that purpose. The section provides: 

“* « # That if any * * * corporation * * * 
shall fail to make and deliver to the assessor of one 
of the said appraisers, within thirty days after the 
date of the last advertisement of the notice hereinbe¬ 
fore required, the schedule of * # * its said per¬ 
sonal property * * * the said board of personal- 

tax appraisers hereinbefore provided for shall with- 
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out delay, from the best information they can procure, 
make an assessment against such * * * corporation 
to which they shall add twenty per centum 
thereof * * V’ 

Section 769 provides for a “Board of Personal Tax Ap¬ 
peals,” to be composed of the board of assistant assessors, 
together with the assessor of the District of Columbia as 
chairman. This Board of Personal Tax Appeals is directed 
to convene “on the first Monday of September each year 
and * * * continue in session to and including the first 
Monday of March of the following year or until such time 
as their work shall have been completed.” The section fur¬ 
ther provides: 

“* * * All appeals to said board shall be made 
within thirty days after notice of fixing an assessment. 
It shall be the duty of the board of personal-tax ap¬ 
peals to hear all appeals made by any person or per¬ 
sons against the assessments made by the board of 
personal-tax appraisers and to impartially equalize the 
value of said personal property as a basis for assess¬ 
ment. * * * They shall be empowered to diminish or 
increase such assessments as thev mav believe to have 

* V 

been returned at other than their true value to such 
amount as, in their opinion, may be the value thereof, 
and the action of said board in such cases shall be 
final. Said board of assistant assessors shall also per¬ 
form such other official duties as may be required of 

them bv the assessor of the District of Columbia: Pro- 
%/ 

vided, that in case the personal-tax appraisers shall fail 
to complete any of the duties in this section to be by 
them performed within the time provided therefor the 
taxation provided by this section shall not by reason 
thereof be invalid; but such appraisers shall proceed 
with all reasonable diligence to complete such duties, 
and their acts shall be valid as if performed within 
the time fixed therefor. If, at any time within any 
current year, property subject to taxation under the 
provisions of part V of this title shall have been omitted 





6 


from assessment, said board of personal-tax appraisers 
shall immediately proceed to assess the same for the 
then current year, giving* notice in writing to the per¬ 
sons or corporations so assessed, who shall have a right 
of appeal within ten days from date of said notice.” 

It was admitted that Wardman Real Estate Properties, 
Inc. did not file any return for personal property taxation 
in the District of Columbia during anv of the vears for 
which the claims of the District of Columbia are made. 
The onlv wav, therefore, bv which Wardman Real Estate 
Properties, Inc. could be liable to the District of Colum¬ 
bia for a tax on its personal property would be by virtue 
of assessments levied against it pursuant to the aforemen¬ 
tioned sections. An analysis of these sections shows that 

* 

the following statutory requirements are provided in con¬ 
nection with any assessment for personal property taxes 
sought to be levied by the District of Columbia: 

1. The assessments shall be made bv the Board of 
Personal Tax Appraisers from the best information 
they can procure. 

2. The assessment must be against the corporation 
and not against any specific personal property. 

3. The assessment to be made bv the Board of Per- 

* 

sonal Tax Appraisers shall be made without delay. 

4. If property of any person shall be omitted from 
assessment the Board of Personal Tax Appraisers is 
limited in assessing the same to “the then current 
vear. ’ ’ 

5. The Board of Personal Tax Appraisers is required 

to give notice in writing to the persons or corporations 

so assessed who shall have a right of appeal within 

ten davs from the date of said notice. 

* 

The District of Columbia has failed to comply with 
each of the foregoing mandatory requirements of the stat- 
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ute in making the purported personal property tax assess¬ 
ments for which the instant claims against Wardman Real 
Estate Properties, Inc., are filed. 

1. The assessments icere not made by the Board of Per - 
sonal Property Tax Appraisers. 

According to the testimony of Mr. Willege the act of 
making an assessment takes place when a single member 
of the Board of Personal Tax Appraisers or one of its field 
representatives inserts in pencil in the field book his indi¬ 
vidual estimate of the assessment of certain specific per¬ 
sonal property. This is apparent from the following testi- 
monv of Mr. Willege: 

“* * * a field representative, or a member of 

the Board of Personal Tax Appraisers, goes around 
and looks at pieces of personal property, and writes 
down the estimated value thereof in the field book, 
and no further action is taken by the Board as a whole; 
* * * (R. 90). 

“* * * g0 f ar ag ^j ie B oar j concerned, the as¬ 

sessment is completed when entry is made by the field 
representative in the field book if there is not some 
special reason to discuss it further; there is no subse¬ 
quent order or resolution entered formally making the 
assessment.’’ (R. 90.) 

It would not seem that the foregoing action would con¬ 
stitute an assessment by the Board of Personal Tax Ap¬ 
praisers, as required under Section 753 of Title 20 in cases 
where no return has been filed by the corporation assessed. 
In this connection attention is called to another clause in 

i 

Section 753 which provides, in cases where a return has 
actually been filed and the Board of Personal Tax Apprais¬ 
ers is not satisfied as to its correctness, that “said Board, 
or any one of the members thereof” may reassess the prop¬ 
erty “in such amount as may to him or them seem just.” 
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Xo such right is given by the Section to an individual 
member of the Board of Personal Tax Appraisers in cases 
where no return has been filed; and the omission of such 
a provision in the one instance is more significant in view 
of its inclusion in the other. It would seem that the assess¬ 
ments here sought to be sustained are invalid if, for no other 
reason, than that they were made by a field representative 
or by an individual member of the Board of Personal Tax 
Appraisers and not by the Board of Personal Tax Apprais¬ 
ers as a whole. 

2. The Assessments were not made ayainst Ward man Real 
Estate Properties, Inc. f the corporation which it is 
claimed should have made the return. 

Liability for personal property taxation under the Dis¬ 
trict of Columbia laws stands on an entirelv different basis 
from real property taxation. In the latter instance the tax 
is made by assessment against the specific real property 
involved. A personal property tax, however, is a liability 
on the part of “every person, association, corporation, 
firm or company’’ in the District of Columbia who is 
charged with the duty of making a return. The personal 
property tax, therefore, is a tax against the taxpayer as 
an individual and not an assessment against specific pieces 
of personal property located in the District of Columbia. 
As stated above, in the event a corporation does not file 
a personal tax return the Board of Personal Tax apprais¬ 
ers is charged with the duty of making “an assessment 
against such * * * corporation”, not a series of sepa¬ 

rate assessments against specific pieces of personal prop¬ 
erty without regard to their individual or corporate owner¬ 
ship. • It is apparent from the record in this case that the 
particular assessments herein sought to be sustained were 
not made against Wardman Heal Estate Properties, Inc. 
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Not only did the District of Columbia seek to make assess- 

ments of taxable personal property in the strange fashion 

hereinbefore described, but the District of Columbia also 

claimed the right to assess taxes for the value of alleged 

i ‘intangible property”, which, we may presume, must have 

been considered bv the Board or bv the individual field 

%! 

representative of the Board of Personal Tax Appraisers 
to be chargeable against each separate property. Such 
assessments can by no stretch of the imagination be con¬ 
sidered as assessments of personal property taxes against 
Wardman Real Estate Properties, Inc. 

3. The effort of the Board of Personal Tax Appraisers, 
belatedly to make an assessment after September 21, 
1933, agamst Wardman Real Estate Properties, Inc., 
for personal taxes alleged to be due during the fiscal 
years 1928 to 1932, inclusive, is not an assessment made 
“without delay”, within the meaning of the statute. 

After hearings had been had on its original claim before 
the Special Master, and some time in November, 1933, it 
sought to correct these assessments for various taxable 
years from 1928 to 1932, respectively, by drawing a line 
through the name in which the assessment was made and in¬ 
serting above ‘ 4 Wardman Real Estate Properties, Inc. ’* The 
effective date of such purported assessments against Ward- 
man Real Estate Properties, Inc. can be only as of the time 
when these changes were made, /. e. in November, 1933. 
These assessments would seem to be invalid because not 
made “without delay,” within the meaning of the statute. 
Mr. Willege testified (R. 89-92) that personal property tax 
returns are due during the month of July in each year; that 
immediately after July 31st it was the practice of the as¬ 
sessors to start to work making assessments in cases where 
no returns have been filed; that this work is usually com- 
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pleted by February of the following year, in time to send 
out bills by March; that in some instances, however, as¬ 
sessments are made up to July 1st of the succeeding year, 
L e. during any portion of the fiscal year for which a per¬ 
sonal property tax is payable. This witness admitted, how¬ 
ever, that except in the instant case of the assessments 
against Wardman Real Estate Properties, Inc., the Board 
of Personal Tax Appraisers has never made an assessment, 
nor attempted to make one, after the expiration of the 
fiscal year for which the tax was chargeable (R. 92). In 
the instant case, it is sought by the scratch of the pen (or 
rather the scratch of a pencil) made by the Board of Per¬ 
sonal Tax Appraisers in November, 1933, to assess 'Ward- 
man Real Estate Properties, Inc. for personal property 
taxes which accrued, if at all, as much as five years prior 
to the date of the purported assessment. This would not 
appear to be an assessment “without delay” within the 
meaning of the statute. It is not an assessment “without 
delay” as the statute has been interpreted and construed 
in practice by the Board of Personal Tax Appraisers. 

Certain other considerations may be noted here in pass¬ 
ing. By the insertion of the name “Wardman Real Estate 
Properties, Inc.” in November, 1933, the Board of Per¬ 
sonal Tax Appraisers has sought in effect not to make an 
assessment of its personal properties subject to taxation, 
but a series of separate assessments of alleged tangible and 
intangible personal property divided “by location.” This 
is not what the statute requires. And again, under no pos¬ 
sible theory could intangible personal property alleged to 
be owned by Wardman Real Estate Properties, Inc. be 
considered as assessed “from the best information they 
(the Board) can procure”—if such intangible personal 
property is assessed by location in Wardman Park Hotel, 
or the Chastleton Hotel, or Cathedral Mansions, based 
upon prior assessments of intangible personal properties 
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alleged to have been owned by these particular hotels or 
apartment houses. 


4. The District of Columbia could not in November, 1933 , 
assess personal property of Wardman Real Estate 
Properties f Incexcept for “the then current year,” 
and purported assessments made in 1933 for the years 
1928 to 1932 , inclusive, are in clear violation of the 
statute. 


In the absence of statute the law is well settled that prop¬ 
erty omitted from assessment in any one year escapes tax¬ 
ation altogether and may not be reassessed during a sub¬ 
sequent year. Cooley, in his work on taxation, 4th Ed., 
Vol. 3, Sec. 1077, states the rule as follows (p. 2187): 
“Re-assessment, where not provided for by statute, is gen¬ 
erally invalid, especially where the original assessment is 
valid”—citing City of Georgetown v. Graves, Adm’r., 165 
Ky. 676, 178 S. W. 1035; State v. April Fool Co., 26 Nev. 
87, 64 Pac. 3; Inglee v. Boswortli, 5 Pick. (Mass.) 498, 16 
Am. Dec. 419. See also Com. v. Robinson, 146 Kv. 218. The 
rule is obviously based upon practical expediency in requir¬ 
ing fiscal financing to be completed in each fiscal year and 
to prevent taxpayers from being unduly burdened at a 

time when records and data mav have been lost or de- 

* 

stroyed. As Cooley, in his work on taxation, says at Sec. 

1062: “The customary regulation is that the assessment 

shall be made or completed on a certain day, or that it 

shall be made as of a certain dav. This fixes the liabilities 

* 

of persons and property to taxation for the year.” 


That this rule is applicable to the taxation of personal 
property, is clearly shown by City of Hannibal v. Basscn 
(1903), 98 Mo. App. 103, 71 S. W. 1122. The declaration 
there alleged that one Coney had fraudulently omitted to 
list part of his personal property in his tax returns for the 
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years 1893, 1894, 1895, 1896 and 1897; that this omission 
had not been discovered until after his death and his admin¬ 
istrator’s account had been filed; that thereafter the tax 
assessor had increased on its rolls the return for the above 
years and that pursuant to the increased rolls tax bills had 
been made out and delivered for the extra amount. A de¬ 
murrer to the declaration was sustained and this decision 
was affirmed on appeal, the court saying: 

“This was an attempt to make back assessments of 
personal property. The only authority for making 
back assessments of personal property is found in See. 
9199, Rev. Stat. 1S99, which provides that when ‘there 
has been a failure to assess the property in any county 
for anv year or years, the assessor of said countv for 

V V 7 a 

the time being shall assess the property for the year 
or years in which said failure shall have occurred.’ 
This provision of the statute applies only where there 
has been a total failure to make an assessment in the 
countv for anv year or years. It has no application to 
a back assessment of the personal property of a single 
taxpayer.” * * * 

“A tax is in no sense a debt and can onlv be col- 

i • 

lected in the manner pointed out by statute. City of 
Carondelet r. Picot, 3S Mo. 125; State r. St. Louis 
County Court, 13 Mo. App. 53.” * * * 

“He (the assessor) can only proceed at the time and 
in the manner pointed out by statute and to justify his 
assessment lie must be able to put his finger on the 
statute that gives him the authority to make it. Weltv 
on Assessments, p. 36; Cooley on Taxation (2 ed.), p. 
42, note 3; Hamilton v. Amsden, 88 Ind. 304; Whitney r. 
Thomas, 23 X. Y. 281. The assessment is the basis of 
the tax. Therefore, if the assessment is void it neces¬ 
sarily follows that the tax is likewise void. The State 
v. Wabash Ry. Co., 114 Mo. I. C. 11; State v. Edwards, 
136 Mo. 360; State v. Thompson, 149 Mo. 441.” 

In Whiting r. Town of West Point (1893), 89 Ya. 741, 
17 S. E. 1, there was a petition for mandamus to compel 
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the town council to assess and collect back taxes. The court 
said: 

Besides, it is a settled principle that, in the absence 
of legislative authority, a municipal corporation has no 
power to levy back taxes. Such authority can only 
exist by statute. 1 Blackwell Tax Titles (5th Ed.), Sec. 
298; 2 Dill. Mun. Corp. (4th cd.), Sec. 751.” 

Even where the statutes specifically allow an assessment 
on property omitted during preceding years the statutes are 
very strictly construed. City of Georgetown v. Graves, 
Adm’r. (1915), 165 Ky. 676. 

In Com. v. Ashland Ry. Co. (1913), 154 Ky. 673, suit was 
brought for taxes on about a mile of the defendant’s rail¬ 
road line for the years 1906,1907,1908,1909 and 1910. The 
defendant’s property had been assessed, but this particular 
portion of the line was thought to be in another county 
and the tax was alleged to have been paid there, although 
as a matter of fact, it was in the countv for which the 
plaintiff is the proper taxing authority. The Kentucky 
statute provided for the assessment and collection of 
“omitted property.” In the lower court the suit was dis¬ 
missed and this decision was affirmed on appeal, the court 
holding that omitted property meant property not assessed 
at all and did not include property which had been erro¬ 
neously assessed in another political subdivision. 

There is no saving clause or specific provision in the Dis¬ 
trict of Columbia law which would validate an assessment 
of personal property of Wardman Real Estate Properties, 
Inc., made after the expiration of a 4 4 current year.” If, 
therefore, the District of Columbia relies on its purported 
assessments made in November, 1933 these assessments 
would appear to be invalid because the defendant was not 
assessed for personal property taxation within the years 
for which the taxes are here claimed. 
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3. The Board of Personal Tax Appraisers did not notify 
Wardman Real Estate Properties, Inc., of the pur¬ 
ported tax assessments against its property. 

The last sentence of Section 769 of Title 20 of the Code 
of Laws of the District of Columbia is explicit in requiring 
the Board of Personal Tax Appraisers to notify in writing 
the person or corporation against whom an assessment is 
made with respect to any property subject to taxation 
under the provisions of the personal property tax law. The 
person or corporation so assessed is then given the right 
of appeal within ten days from the receipt of the notice. 

The assessments here were originally made by the Dis¬ 
trict of Columbia by action of an individual member of 
the Board of Personal Tax Appraisers or a field represen¬ 
tative, entered in the field book during the years 1928, 1929, 
1930, 1931, or 1932, respectively. It was admitted by Mr. 
Willege that no notices of the assessments and no bills 
based upon the assessments were ever sent to Wardman 
Real Estate Properties, Inc. (R. 92). That company, there¬ 
fore, was never given the opportunity provided in the stat¬ 
ute to appeal from the purported assessments. In fact 
under the statute the assessments could not be effective un¬ 
less and until notice was given. 

Counsel for the District of Columbia seeks to avoid the 
effect of this requirement of notice by stating that it ap¬ 
plies only to property of one who has filed a return which 
has been omitted from assessment, and not to cases in 
which no return has been filed. The act, however, applies 
to all property referred to in Part V of Title 20 of the 
Code, which division contains the entire law relating to 
taxation of personal property. The property for which 
the instant assessments are sought to be levied is in any 
event property “omitted from assessment’’ in so far as 
Wardman Real Estate Properties, Inc. is concerned. The 
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statutory requirement of notice not having been complied 
with, it is submitted that the assessments are void for this 
reason, if for no other. 

11 

THE QUESTION OF PRIORITY. 

The Special Master held, and the District Court confirmed 
him in his conclusion of law, that the District of Columbia 
was entitled to priority in payment over the claims of other 
general creditors. The precise theory upon which the Dis¬ 
trict of Columbia claims this priority is not adequately set 
forth in the Special Master ? s report or elsewhere. The 
only basis upon which the District of Columbia could claim 
priority is either by virtue of an applicable statute or by 
virtue of sovereign right. 

United States v. State Bank of North Carolinai, 6 Pet. 

29, 35; 8 L. Ed. 308 (1832); 

Sneeden v. City of Marion, 64 F. (2d) 721, 723 (C. C. A. 

7th, 1933); aff’d 291 U. S. 262 (1934). 

There is no statute applicable to the District of Columbia 
which gives to its claims for personal property taxes prior- 
itv over other debts, nor does the District of Columbia 
achieve such priority through any theory of sovereign right 
—for it is not sovereign: 

“The District of Columbia, as a municipal corpora¬ 
tion, has the right to sue and be sued but it possesses 
no sovereign power.” Croson v. District of Columbia, 
55 App. D. C. 122 (1924). 

Xor can it be contended that the claim of the District of 
Columbia for personal property taxes is a debt “due to 
the United States” and, therefore, entitled to priority under 
R. S. 3466 (U. S. C. A. Title 31, Sec. 191). This is clear 
from the decision of this Court in Maryland & Virginia Milk 
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Products Ass’n v. Hcizen, 66 App. D. C. 136 (1936), where 
it was said (p. 137): 

“We do not agree with the contention of defendants 
that the court was prohibited from entertaining this 
suit by reason of section 3224 K. S. (26 U. S. C. Sec. 
1543 (26 U. S. C. A. Sec. 1543)) which provides that 
‘no suit for the purpose of restraining the assessment 
of collection of any tax shall be maintained in any 
court.’ This section was intended to apply only to 
suits to restrain the assessment and collection of taxes 
levied by the United States. Alexandria Canal R. & 
Bridge Co. v. District of Columbia, 1 Mackey (12 D. C.) 
217, 234; Craighill v. VanRiswick, 8 App. D. C. 185, 
206, 207. It was taken from the Revenue Act of March 
2, 1867 (14 Stat. 475), which related to the collection of 
the internal revenue of the United States and where 
special provision was made for the recovery of taxes 
wrongfully levied. This section, therefore, is not appli¬ 
cable to the present case, since the tax herein involved 
was not assessed bv the internal revenue officers of the 
United States, but by municipal authorities, in order 
to defray the expenses of the District of Columbia, and 
would not, as such, become part of the general revenues 
of the United States.” 

For these reasons it is not believed that the District of 
Columbia is entitled to priority over the other creditors 
whose claims have been filed with these appellants. 

III. 

THE QUESTION OF WHETHER OR NOT PENALTIES 
FOR DELINQUENCIES IN PAYMENT SHOULD BE 
ALLOWED. 

The brief of the appellant Washington Properties, Inc. 
upon this point has set forth its position with respect to 
these penalties. These appellants do not feel that it is 
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necessary for them to make any further statement upon 
this point to the Court. 

Conclusion. 

In view of the failure of the District of Columbia to com¬ 
ply with any of the statutory requirements above referred 
to in making the purported assessments for personal prop¬ 
erty taxes against Wardman Real Estate Properties, 
Inc., counsel for the receivers respectfully submit that the 
claims filed on behalf of the District of Columbia do not 
represent legal debts or obligations of Wardman Real 
Estate Properties, Inc., and that these claims should there¬ 
fore be disallowed; or, if allowed, they should not be ac¬ 
corded priority. 

Respectfully submitted, 

Hugh H. Obear, 

Edmund D. Campbell, 
Attorneys for Appellants, 
Joseph P. Tumulty and 
Julius I. Peyser. 

Douglas, Obear, Morgan & Campbell, 

Of Counsel. 
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IN THE 


29ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1937. 


No. 7061. 


Joseph P. Tumulty and Julius I. Peyser, Receivers, 
and Washington Properties, Inc., Appellants , 

v. 

District of Columbia. 


BRIEF FOR APPELLANT, WASHINGTON PROP¬ 
ERTIES, INC. 


STATEMENT. 

This is an appeal from an order of the District Court 
of the United States for the District of Columbia en¬ 
tered July 3, 1937 (R. 74), overruling exceptions of the 
appellants to and confirming reports of the Auditor as 
Special Master filed April 9, 1936, and March 6, 1937. 
The Special Master’s reports disposed of sundry 
claims by unsecured creditors of Wardman Real Es¬ 
tate Properties, Inc., against the unmortgaged assets 





of that debtor corporation. The fund which is the pro¬ 
ceeds of these assets is held by appellants Tumulty and 
Peyser, Receivers, and will be distributable by them to 
the creditors whose claims are finally allowed. The re- 
ports of the Special Master allowed claims of the ap¬ 
pellee, the District of Columbia, in the principal sum of 
$52,956.20, with penalties in the additional sum of 
$39,516.53, plus $529.56 per month for each month sub¬ 
sequent to February, 1937, to and including the month 
in which said claim should be paid (R. 70), and di¬ 
rected that the claim of the District should be given 
priority over the claims of other creditors (R. 40-41, 
70). 

The appellant, Washington Properties, Inc., is the 
principal general creditor. The payment on its claims 
would be diminished by the payment directed to be 
made to the District of Columbia as a preferred credi¬ 
tor (R. S0-S1). Thi^ appeal relates solely to the claim 
of the District of Columbia. 

The Proceedings Below. 

The proceedings below were had in two consolidated 
equity causes. Equity Xo. 53117, Central Hanover 
Bank and Trust Company et al. v. Wardman Real Es¬ 
tate Properties, Inc., was filed July 14, 1931, for judi¬ 
cial foreclosure bv sale of a mortgage in the form of a 
deed of trust to the plaintiff trustees securing an issue 
of first and refunding bonds of defendant, Wardman 
Real Estate Properties, Inc., appointment of receivers 
of the mortgaged property pending foreclosure, and 
other and general relief. On July 14, 1931, an order 
was entered appointing Joseph P. Tumulty and Julius 
I. Peyser (and Thomas D. Carson, since resigned) re¬ 
ceivers of the mortgaged property (R. 79-80). 
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The bill of complaint in Equity No. 53180, Randolph 
P. Compton v. Wardman Real Estate Properties, Inc., 
was to subject the unmortgaged assets of the defendant 
to the claims of unsecured or general creditors, and it 
also prayed the appointment of receivers. 

On July 24,1931, an order was entered consolidating 
the two causes and extending the receivership to in¬ 
clude all property of the defendant corporation in the 
District of Columbia, and the Receivers were directed 
to keep such records as would show what property was 
vested in them under the order extending the receiver¬ 
ship, i. e., the unmortgaged assets, to the end that the 
rights of all persons having claims against the property 
of the defendant might be preserved and thereafter ad¬ 
judicated, and the property and assets conserved and 
applied in conformity with such adjudication (R. 80). 

The mortgaged property was thereafter sold on fore¬ 
closure. The proceeds of sale and the net proceeds of 
the operations of the Receivers of the mortgaged prop¬ 
erty were insufficient to pay the first mortgage debt 
(R. 80). 

By sale and collection the unmortgaged property was 
reduced to cash, and the Receivers at the time of the 
entry of the order appealed from had on hand as the 
fund representing unmortgaged assets of the defendant 
Wardman Real Estate Properties, Inc., the sum of ap¬ 
proximately $200,000 (R. 80). 


On April 19,1933 (R. 2), an order was entered calling 
for the filing of claims against the defendant Wardman 
Real Estate Properties, Inc., and against any funds in 
the hands of the Receivers, and referring the causes to 
A. Leftwich Sinclair, the Auditor of the Court, as Spe¬ 
cial Master, with directions, as to contested claims, to 
take testimony thereon and report the testimony to the 
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Court, together with his findings of fact and conclusions 
of law. 

The District of Columbia filed an original and two 
amended proofs of claim. On the final one the allow¬ 
ance was made which is the subject matter of this ap¬ 
peal, and it was for personal property taxes alleged to 
have been assessed against Wardman Real Estate 
Properties, Inc., for the fiscal years ending June 30, 
1928, 1929, 1930, 1931 and 1932, which include twenty 
per centum penalties for failure to file returns, and 
for the additional penalties provided by law for delay 
in payment, one per centum per month until paid. 

The claim first filed, dated June 30, 1933, was in the 
principal amount of $19,316.23, which included penal¬ 
ties for delinquency in payment (R. 7, 53). 

On September 20, 1933, by leave of Court, the appel¬ 
lee filed an amended proof of claim in the sum of 
$52,956.20, without mention of penalties for delay in 
payment (R. 8, 53). At this time, September 20, 1933, 
the hearings before the Special Master upon the filed 
claims had begun, and a witness on behalf of the Dis¬ 
trict of Columbia was on that day examined before the 
Special Master (R. 82). Objection was made before 
the Special Master to the entire claim upon the ground 
that the assessments on which claim was made and the 
bills produced in evidence of the assessments were not 
against Wardman Real Estate Properties, Inc., but 
against others; whereupon counsel for the District of 
Columbia at a hearing before the Special Master on the 
day following, September 21, 1933, stated that he would 
have the assessments on which the District was claim¬ 
ing revised so as to show the claimed taxes assessed 
against Wardman Real Estate Properties, Inc., and 
would then ask leave to amend the claim of the District 
of Columbia (R. 82-84). 
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On November 7, 1933, the appellee filed a motion for 
leave to file another amended proof of claim for $52,- 
956.20, with penalties thereon until paid, also an 
amended petition setting forth its claim (R. 53-55). On 
November 14, 1933, the Court referred this motion and 
petition to the Special Master, who considered the mo¬ 
tion, amended petition and order (R. 56), took further 
testimony (R. 86-94), (but, according to his later report 
(R. 56), did not see the amended proof of claim,) and 
reported April 9,1936, that the leave to file the amended 
(November, 1933) proof of claim should be granted, 
and that the claim of the District in the sum of $52,- 
956.20 should be allowed and the same should be given 
priority over the claims of other creditors (R. 40-41). 

To this report exceptions were taken by Peyser and 
Tumulty, Receivers (R. 41), by Washington Properties, 
Inc. (R. 42), and by the District of Columbia (R. 46), 
the latter exception being upon the ground that the 
Special Master had inadvertently, as the District be¬ 
lieved, omitted reference to the claim for penalties for 
non-payment. On hearing these exceptions, the Court 
on February 18, 1937 (R. 50), ordered the report re¬ 
ferred back to the Special Master to consider further 
the claim for penalties, and to report to the Court with¬ 
in ten days further findings of fact and conclusions of 
law with respect to the claim, and directed that the 
exceptions of the appellants and of the appellee be held 
under advisement until the coming in of a further re¬ 
port from the Special Master. 

On this reference, the Special Master received addi¬ 
tional testimony, held that the penalties were for the 
first time claimed in the proof of claim as finally 
amended (November, 1933), which he then received (R. 
64), and filed his further report on March 6, 1937, by 
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which the penalties calculated to February, 1937, 
$39,516.53, were added to the amount of $52,956.20 
theretofore allowed, making a total to that date of 
$92,472.73, plus one per cent of the principal amount, or 
$529.56, for each month thereafter, to and including 
the month of payment, and the penalties were given 
the same priority over the claims of other creditors as 
had been given the principal amount in the Special 
Master’s former report (R. 70). 

The Statutes in Force and Administrative Practice 

Thereunder. 

Since the vear 1902, taxes have been levied bv the 
District of Columbia against persons and corporations 
based on the ownership by them of personal property. 
The statutes in claimed compliance with which the as¬ 
sessments here involved were made are Section 6 of 
the Act of July 1, 1902, 32 Stats. 617, the Act of Sep¬ 
tember 1, 1916, 39 Stats. 717, extending the tax to in¬ 
clude intangible property, the amending Act of July 3, 
1926, 44 Stats. 832, and the amending Act of February 
18, 1929, 45 Stats. 1226. These and other amending 
statutes are embodied in the 1929 Code of the District 
of Columbia, Title 20, Part V, particularly Sections 
753, 758, 769 and 771, which the Special Master quoted 
in his report (R. 16 et seq.). The local practice under 
these Acts as shown by the record is, briefly, as follows: 

The fiscal vear for taxation runs from Julv 1 to June 

% v 

30. Prospective taxpayers, the owners on July 1 of 
each year of personal property, tangible and intangible, 
are required to make return of it for taxation during 
July of each year, by filing schedules of their property, 
on forms provided by the Assessor, which forms in¬ 
clude blanks for values. The Board of Personal Tax 
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Appraisers then assess the property so returned at its 
fair value and the amount so ascertained is entered on 
the books for taxation for the fiscal year ending the 
following June 30. Taxes are payable one-lialf in Sep¬ 
tember and one-half in March of each fiscal year. 

In respect of those persons and corporations who 
make no returns, the Board of Personal Tax Apprais¬ 
ers begin immediately after July 31 to make assess¬ 
ments (R. 92). Field men from the Assessor’s office 
go all over the city to locate and inspect unrefurned 
property and get the names of owners, depending on 
the best information they can get (R. 88). Members 
of the Board of Personal Tax Appraisers then take 
so-called field books (R. 90), each covering a geograph¬ 
ical division of the District, and which are the books of 
assessment, and go and look at the properties to be as¬ 
sessed and write into the field books the estimated 
values and the names of the owners (R. 90). When the 
field books are brought back to the Assessor’s office, 
ten day notices are mailed to the persons assessed (R. 
82, 88 to 90, 93), giving them opportunity to appeal to 
the Board of Personal Tax Appeals, which sits from 
the first Monday in September to the first Monday in 
March or until its work is completed. If there is an 
appeal, the Board confirms or revises the assessment 
in the field book in accordance with the facts disclosed 
(R. SS). If there is no appeal, no further action is 
taken, and when the time for filing appeal expires the 
assessment is considered permanent and final (R. 90- 
91). The field books are the original records of the as¬ 
sessments, and the entries from them are posted into 
ledger accounts, kept in the names of the taxpayers, 
from which the bills are sent out (R. 89-90, 93). 
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This work of making assessments against persons 
and corporations who have made no return is begun 
immediately after July 31 in each year and is usually 
completed by February of the following calendar year. 
The practice as to sending out notices of assessment 
where no returns have been filed is to send them out in 
time for the office to get out bills by the March follow¬ 
ing the July when returns should have been filed, 
though the assessment of all property is not necessar¬ 
ily completed by March and assessments are made up 
to July 1 of the succeeding year (R. 92). All assess¬ 
ments are completed before July 1, that is, before the 
expiration of the fiscal year in respect of which they 
are made, and it has not been the practice after the 
expiration of a fiscal year to make assessments for 
preceding years, and that has never been done or at¬ 
tempted except in the present case (R. 85-86, 92). 

The Board of Personal Tax Appraisers consider that 
this time schedule habituallv followed bv them is (R. 

92, 24) a proceeding “without delay” within the mean¬ 
ing of paragraph 1 of Section 6 of the original Act of 
July 1, 1902, 32 Stats. 617, which remains in this re¬ 
spect unamended and now appears as Section 753 of 
Title 20 of the Code, wherein it is provided that in the 
case of no return— 

“the said board of personal-tax appraisers 
hereinbefore provided for shall without delay, 
from the best information they can procure, make 
an assessment against such person, firm, associa¬ 
tion, corporation, company, administrator, execu¬ 
tor, guardian or trustee, to which they shall add 
twenty per centum thereof”. 

The Board considers also that by this practice it (R. 

93, 28) is following the provisions of paragraph 11 of 
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said original statute, now Section 769 of Title 20 of the 
Act, wherein it is provided— 

“If, at any time within any current year, prop¬ 
erty subject to taxation under the provisions of 
this section shall have been omitted from assess¬ 
ment, said board of personal-tax appraisers shall 
immediately proceed to assess the same for the 
then current year, giving notice in writing to the 
persons or corporations so assessed, who shall 
have a right of appeal within ten days from date 
of said notice. ” 

The appellants consider this practice and the ad¬ 
ministrative construction of the taxing statutes to be 
correct. Their complaint, as hereinafter more fully 
and accurately appears, is that it was not followed in 
the making of the alleged assessments on which the 
District here claims. 

When returns were due and assessments were being 
made for the fiscal year ending June 30, 1928, the earli¬ 
est year here involved, the amending Act of July 3, 
1926, 44 Stats. 832, was in force, wherein it was pro¬ 
vided (Section 6) that returns should be made during 
the month of March in the fiscal year preceding the one 
in which the assessment was to be levied, and that the 
value of the tangible and intangible property should be 
taken as of January 1 for a basis of assessment for the 
next fiscal year. The statute was, however, again 
amended by the Act of February 18, 1929, 45 Stats. 
1226, wherein it was provided (Section 6) that returns 
of personal property should be made in the month of 
July in the fiscal year in which the assessment is levied, 
and the value of such property shall be made as of the 
first day of that month. Inasmuch, however, as there 
was no change of ownership between January 1 and 
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July 1 while the Act of July 3, 1926, was in force, with 
respect to any property here involved, and no argu¬ 
ments based on this difference between the law then 
and now in force are made by either side, the difference 
in the law then in force appears immaterial to this 
appeal and is mentioned only for accuracy. 

The Facts as to the “Assessments” Here Relied On. 

The Receivers Peyser and Tumulty were appointed, 
as above stated, July 14 and 24, 1931. The earliest fis¬ 
cal vear on July 1st of which thev were in possession 
of personal property was that ending June 30, 1933, in 
respect of which year they filed returns; they also filed 
returns as of July 1, 1933, and thereafter; and they 
paid the taxes assessed on these returns (R. 84). This 
controversy is concerning years prior to the receiver¬ 
ship. 

Wardman Real Estate Properties, Inc., filed no re¬ 
turns of personal property for the fiscal years ending 
June 30,1928,1929, 1930, 1931 and 1932. The Board of 
Personal Tax Appraisers did not, however, proceed to 
make assessments against Wardman Real Estate 
Properties, Inc., nor give it notice of any proposed as¬ 
sessment against it, nor was any assessment against 
it proposed until after September 21, 1933, when the 
assessment books, which then showed assessed against 

others taxes for these years now claimed herein from 

* 

it, were altered (R. S9) so as to show these assess¬ 
ments as having been made against it. The assess¬ 
ments which were so altered had been made as now to 
be related. 

During the fiscal year of July 1, 1927, to June 30, 
1928, before Wardman Real Estate Properties, Inc., 
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owned any of the property in respect of which the 
taxes here claimed were assessed, personal property 
at the Stoneleigh Court Apartments was assessed 
against Stoneleigh Court Apartments or the Sheridan 
Park Corporation, on failure of any one to file a return 
of the property there located as his or its personal 
property (R. 69, 86, 88). 

On June 22, 1928, Wardman Real Estate Properties, 
Inc., was incorporated under the laws of Maryland. 
On October 2, 1928, it acquired title and possession to 
Stoneleigh Court Apartments and the six other hotels 
and apartment houses which constitute the locations of 
the personal property in respect of which these assess¬ 
ments were made (R. 81). The allegation of the Dis¬ 
trict is that it acquired the personal property upon 
which taxes herein claimed were assessed by deed 
dated August 16,1928 (R. 11-12), but the difference be¬ 
tween that date and October 2, is immaterial. 

Some time during that fiscal year, that is, the year 
ending June 30, 1929, assessments were made against 
parties other than Wardman Real Estate Properties, 
Inc., in respect of personal property supposed to have 
been owned by the persons or corporations assessed 
July 1, 1928 (or January 1, 1928), and located in the 
Stoneleigh Court Apartments, Boulevard Apartments, 
Chastleton Hotel and Cathedral Mansions. The as¬ 
sessment made in respect of property located in the 
Chastleton Hotel July 1, 1928, was coupled with an as¬ 
sessment of intangible personal property described as 
there located (R. 9, 69). These assessments were not 
based on returns but were assessments made by the 
procedure above described in cases of no returns filed, 
that is, notices of these assessments of taxes against 
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these sundry persons and corporations were mailed on 
behalf of the Board of Personal Tax Appraisers to 
the persons and corporations against which it was pro¬ 
posed to make the assessments, and when no appeals 
were taken, the assessments became final (R. 88, 91). 

On July 15, 1929, Wardman Real Estate Properties, 
Inc., leased the seven properties above referred to to 
Wardman Realty and Construction Company, which 
committed the management of them from that date to 
United Realties, Inc. (R. SI). 

During the fiscal year ending June 30, 1930, an as¬ 
sessment was made against 'Wardman Park Hotel, Inc., 
for tangible personal property and intangible personal 
property (R. 69-70, 90), also against Carlton Hotel, 
Inc., in respect of tangible personal property and in¬ 
tangible personal property (R. 82), also against some 
person or corporation other than Wardman Real Es¬ 
tate Properties, Inc., probably United Realties, Inc. 
(R. 88), in respect of tangible personal property at the 
Boulevard Apartments, Cathedral Mansions, Stone- 
leigh Court Apartments and the Chastleton Hotel, the 
last named being coupled with an assessment in re¬ 
spect of ownership of intangible property. The same 
procedure above described was followed, that is, no¬ 
tices of the proposed assessment against the persons 
and corporations were mailed in all cases to the per¬ 
sons or corporations proposed to be assessed (R. 82, 
SS). 

The lease from Wardman Real Estate Properties, 
Inc., to Wardman Realty and Construction Company 
was terminated February 28, 1931, and the properties 
turned back to Wardman Real Estate Properties, Inc., 
which operated the properties itself from March 1, 
1931, until the receivers were appointed July 14, 1931 
(R. 82). 
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The Special Master considered it material to note 
(what lie had learned from a prior reference to him, 
R. 40) that one of the three receivers then appointed 
had been President of the corporation. 

Some time during the fiscal years ending June 30, 
1931, and June 30,1932, respectively, assessments were 
made in respect of tangible and intangible property 
supposed to be located at the hotels and apartment 
houses above referred to (R. 13), believed to be owned 
by persons and corporations against which the assess¬ 
ments were made, first tentatively and then after no- 
tice to such persons and corporations finally (R. 88, 
91). The assessments for these two years appear to 
have been against United Realties, Inc. (R. 70, 86, 88). 
It is clear that the notices of assessment were sent to 
the person or corporation assessed (R. 82, 88). It is 
clear also that none of these assessments were proposed 
to be made against Wardman Real Estate Properties, 
Inc. (R. 70, 89). The times for appeal expired without 
action, and the assessments became final. 

The Board of Personal Tax Appraisers had made 
no assessment against Wardman Real Estate Prop¬ 
erties, Inc., prior to the filing of the District’s first 
claim herein, June 30, 1933, nor prior to the filing of 
its first amended claim herein, September 20, 1933 (R. 

7, 89, 92). Xo proof was adduced in support of the 
first claim, and it played no further part in these pro¬ 
ceedings. The first amended proof of claim, filed Sep¬ 
tember 20, 1933, had attached to it bills made out 
against mere locations or structures, excepting one 
group of bills which were against what purports to be 
the name of a corporation, “Carlton Hotel, Inc.” (R. 

8, 9, 95). It stands unexplained in the record, how the 
District could thus produce bills merely against loca¬ 
tions, in the face of the testimony adduced by the Dis- 
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trict of Columbia that tax bills must correspond with the 
assessment or field books and the ledger accounts (R. 
82, 89, 93), and in the face of like testimony that the 
ledgers are in the names of individual taxpayers (R. 
89), and like testimony, to which record references have 
hereinbefore been made, to the effect that, prior to the 
alteration of the books to show these assessments 
against Wardman Real Estate Properties, Inc., the 
assessments had been made against Sheridan Park 
Corporation, Ward man Park Hotel, Inc., Carlton 
Hotel, Inc., United Realities, Inc., and so forth. (See, 
for example, R. 88, and see paragraph 11 of Auditor’s 
Report, R. 69.) As appellants see the situation, how¬ 
ever, the unexplained form of these bills is merely in¬ 
teresting and is of no importance, because that proof 

of claim and those bills were abandoned bv the Dis- 

* 

trict. It would become important only if the District 
claimed that its “assessments” against Wardman Real 
Estate Properties, Inc*.., would gain strength if the 
prior assessments had been against locations and street 
addresses rather than against parties. What is im¬ 
portant is that none of these assessments had been 
made against Wardman Real Estate Properties, Inc., 
and it was upon this ground that objection was made 
to the entire claim presented by and under the first 
amended proof of claim filed September 20, 1933 
(R. 83). 

When this objection was made counsel for the Dis¬ 
trict of Columbia stated before the Auditor the legal 
theory pursuant to which the Assessor’s Office there¬ 
after acted, viz., that the practice which had been fol¬ 
lowed under the law was an error, that the law re¬ 
quired no notice of assessment to be served upon the 
party to be assessed, that there was no reason why 
the Assessor could not then, pending the proceeding, 
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revise his books “and assess these properties accord¬ 
ing to their ownership as of the first of July of each 
of the years for which we are claiming this tax.” The 
Corporation Counsel made a further statement. indi¬ 
cating a misapprehension on his part to the effect that 
the Receivers had not paid personal property taxes 
since they had been in charge of the properties, but this 
misapprehension was cleared up (R. 83-84). This oc¬ 
currence was at the hearing before the Special Master 
of September 21, 1933. 

Thereafter, on November 7, 1933, the District filed 
its amended petition and motion for leave to file its 
second amended proof of claim (R. 11) based oh re¬ 
vised tax bills for the same amounts in respect of the 
same locations as theretofore, but now rendered and 
purporting to have been assessed against Wardman 
Real Estate Properties, Inc. (R. 15, 13). 

At the hearing before the Special Master on Janu¬ 
ary 15, 1934, the facts as to how the assessment books 
had been altered pending the proceeding so as to pur¬ 
port to show assessments against Wardman Real Es¬ 
tate Properties, Inc., were developed as follows: 

Between the time of the hearing before the Special 
Master of September 21, 1933, and the petition of No¬ 
vember 7, 1933 (supra, p. 5, R. 91-92), the Clerk of the 
Board of Personal Tax Appeals (84, 88, 92), at the di¬ 
rection of a member of the Board of Personal Tax 
Appraiser (R. 94), who acted solely upon the ad¬ 
vice of the Corporation Counsel given pending the 
hearings before the Special Master and without fur¬ 
ther facts or information (R. 91), changed the entries 
in the field books wherein the assessments here as¬ 
serted had been made against other parties by writing 
therein the name of Wardman Real Estate Properties, 
Inc., as the party assessed. The advice the Corpora- 
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tion Counsel gave which resulted in this change did not 
distinguish between tangible and intangible property 
but was merely to the effect that the assessments which 
had been made against certain locations were incorrect 
because the property belonged to Wardman Real Es¬ 
tate Properties, Inc. (R. 91). The change was ordered 
by the member of the Board of Personal Tax Apprais¬ 
ers without inquiry on his part and without knowing 
what had been the relation of United Realties, Inc., to 
the property, and without inquiry as to whether United 
Realties, Inc., might not have owned personal prop¬ 
erty in respect to which the assessments had been 
made (R. 93-94). The accounts against the parties 
which had been assessed in the ledgers of the Asses¬ 
sor’s office, including the unpaid ledger accounts 
against United Realties, Inc., remain unpaid and were 
intended and authorized to be changed at the same 
time to conform to the changes in the field books (R. 
93). 

On the occasion between September 21 and Novem¬ 
ber 14,1933, when the assessment records were changed 
by inserting the name of Wardman Real Estate Prop¬ 
erties, Inc., no notice in writing was given to that cor¬ 
poration or to anyone (R. 93). 

The report of April 9, 1936, allowed the claim in the 
flat sum of $52,956.20. No penalties for delinquencies 
in payment were allowed by the Auditor for the rea¬ 
son, as explained by him in his report of March 6, 1937, 
that these penalties were not claimed in the proof of 
claim that he had before him, that of September 20, 
1933 (R. 53), and the amended proof of claim of No¬ 
vember 7, 1933, which claimed these penalties, was not 
submitted to the Special Master on that reference, nor 
until the reference to him on the subject of penalties 
under which he held a hearing February 26, 1937 (R. 
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7)6). At that hearing it developed that because of un¬ 
derstandings or misunderstandings which appear at 
large in the Speeial Master’s report in the verbatim 
statement of counsel (R. 61-62), the amended proof of 
claim of November 7, 1933, had remained in the pos¬ 
session of counsel for the District of Columbia until 
February 26, 1937. When it was then tendered to the 
Special Master, it was objected to by counsel for appel¬ 
lants upon the ground that the case had not been sent 
back to the Special Master to receive additional claims 
(R. 63), but only for the purposes stated in the order 
of February 18, 1937 (R. 51). 

When this claim for penalties for delinquencies in 
payment was received and computations based upon it 
were made to compute the penalties for delinquency in 
payment accrued to February, 1937, it appeared that 
the penalties at the rate of 1 per cent per month in¬ 
cluded as much as 113 per cent in respect of the prop¬ 
erty at one location, Stoneleigh Courts, which penalty 
was claimed on the theory that the installment of; tax 
should have been paid in September, 1927 (R. 68), and 
penalties amounting to 101 per cent on property at 
three other locations, Boulevard Apartments, the 
Chastleton Hotel and Cathedral Mansions, claimed on 
the theory that installments of taxes should have been 
paid in September, 1928 (R. 66-67). These facts are 
mentioned in connection with the dates here involved. 
It may properly be repeated that Wardman Real Es¬ 
tate Properties, Inc., was incorporated June 22, 1928, 
and acquired its title and possession to property Oc¬ 
tober 2,1928. The total penalties so allowed amounted 
to $39,516.53, plus $529.56 for each month after Feb¬ 
ruary, 1937, to and including the month in which pay¬ 
ment shall be made (R. 70). 
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tion Counsel gave which resulted in this change did not 
distinguish between tangible and intangible property 
but was merely to the effect that the assessments which 
had been made against certain locations were incorrect 
because the property belonged to Wardman Real Es¬ 
tate Properties, Inc. (R. 91). The change was ordered 
by the member of the Board of Personal Tax Apprais¬ 
ers without inquiry on his part and without knowing 
what had been the relation of United Realties, Inc., to 
the property, and without inquiry as to whether United 
Realties, Inc., might not have owned personal prop¬ 
erty in respect to which the assessments had been 
made (R. 93-94). The accounts against the parties 
which had been assessed in the ledgers of the Asses¬ 
sor’s office, including the unpaid ledger accounts 
against United Realties, Inc., remain unpaid and were 
intended and authorized to be changed at the same 
time to conform to the changes in the field books (R. 
93). 

On the occasion between September 21 and Novem¬ 
ber 14,1933, when the assessment records were changed 
by inserting the name of Wardman Real Estate Prop¬ 
erties, Inc., no notice in writing was given to that cor¬ 
poration or to anyone (R. 93). 

The report of April 9, 1936, allowed the claim in the 
flat sum of $52,956.20. No penalties for delinquencies 
in payment were allowed by the Auditor for the rea¬ 
son, as explained by him in his report of March 6, 1937, 
that these penalties were not claimed in the proof of 
claim that he had before him, that of September 20, 
1933 (R. 53), and the amended proof of claim of No¬ 
vember 7, 1933, which claimed these penalties, was not 
submitted to the Special Master on that reference, nor 
until the reference to him on the subject of penalties 
under which he held a hearing February 26, 1937 (R. 
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r>6). At that hearing it developed that because of un¬ 
derstandings or misunderstandings which appear at 
large in the Special Master’s report in the verbatim 
statement of counsel (R. 61-62), the amended proof of 
claim of November 7, 1933, had remained in the pos¬ 
session of counsel for the District of Columbia until 
February 26, 1937. When it was then tendered to the 
Special Master, it was objected to by counsel for appel¬ 
lants upon the ground that the case had not been sent 
back to the Special Master to receive additional claims 
(R. 63), but only for the purposes stated in the order 
of February 18, 1937 (R. 51). 

When this claim for penalties for delinquencies in 
payment was received and computations based upon il 
were made to compute the penalties for delinquency in 
payment accrued to February, 1937, it appeared that 
the penalties at the rate of 1 per cent per month in¬ 
cluded as much as 113 per cent in respect of the prop¬ 
erty at one location, Stoneleigh Courts, which penalty 
was claimed on the theory that the installment of tax 
should have been paid in September, 1927 (R. 68), and 
penalties amounting to 101 per cent on property at 
three other locations, Boulevard Apartments, the 
Chastleton Hotel and Cathedral Mansions, claimed on 
the theory that installments of taxes should have been 
paid in September, 1928 (R. 66-67). These facts are 
mentioned in connection with the dates here involved. 
It may properly be repeated that Wardman Real Es¬ 
tate Properties, Inc., was incorporated June 22, 1928, 
and acquired its title and possession to property Oc¬ 
tober 2,1928. The total penalties so allowed amounted 
to $39,516.53, plus $529.56 for each month after Feb¬ 
ruary, 1937, to and including the month in which pay¬ 
ment shall be made (R. 70). 
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ASSIGNMENT OF ERRORS. 

1. The Court erred in holding that District of (.V 

o 

lunibia personal property taxes had been legally and 
duly assessed against Wardman Real Estate Proper¬ 
ties, Inc., for the fiscal years ending June 30, 192S to 
1932, for which claim is made herein. 

2. The Court erred in adopting a new construction 
of the taxing statute bv construing it to authorize as- 
sessments to be made, in respect of personal property 
omitted from assessment for lack of a return bv the 
owner, after the expiration of the fiscal year and with¬ 
out notice to the party assessed, which new construc¬ 
tion renders the statute unconstitutional for lack of 
provision for notice, and is contrary to the adminis¬ 
trative construction long and uniformlv theretofore 
followed, whereby the statute has been considered as 
authorizing such assessments to be made onlv within 
the fiscal year and on notice to the party assessed. 

3. The Court erred in holding that the claim of the 
District of Columbia as a creditor, as here asserted, 
for taxes in respect of the ownership of personalty, has 
priority over that of other creditors in the distribution 
of the proceeds of the debtor's local assets. 

4. The Court erred in holding that the sums claimed 
herein as taxes carry and should have added to them 
penalties for delinquency in payment from September, 
1927, and dates thereafter to the date of payment. 

f>. The Court erred in overruling the exceptions of 
Peyser and Tumulty, Receivers, and Washington Prop¬ 
erties, Inc., to the reports of the Special Master filed 
herein April 9, 1936, and March 6, 1937. 
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ARGUMENT. 

Summary of Issues. 

As this appellant sees the case, it is almost suf¬ 
ficiently argued when the facts are understood. What 
occurred in the Assessor’s Office leading to the produc¬ 
tion of tax bills before the Auditor, which are claimed 
on as representing* assessments against Wardman Real 
Estate Properties, Inc., is so different from the pro¬ 
cedure for assessments as outlined in the statute and 
established by the prior practice of the Office that one 
needs to know on what grounds it is claimed that 
valid assessments were made before attempting to 
combat the claim. 

There can be and is, so far as we know, no pretense 
on the part of the District that the court below could 
substitute itself for the Assessor’s Office and make valid 
assessments when the Assessor had failed so to do. On 
the contrary, it is rather obvious that the District could 
take no such position because in respect of some of the 
amounts claimed as assessed taxes there is no scintilla 
of substantial merit. To illustrate, there are assess¬ 
ments claimed against Wardman Real Estate Prop¬ 
erties, Inc., in respect of personal property it is sup¬ 
posed to have owned at Stoneleigh Court Apartments 
on July 1, 1927 (or January 1, 1927), that is, for the 
fiscal year ending June 30, 1928, yet the corporation 
was not in existence July 1, 1927, having* been incor¬ 
porated June 22, 1928. Similarly, though Wardman 
Real Estate Properties, Inc., did not acquire these 
properties until October 2, 1928, there are assessments 
claimed against it for personal property at Boulevard 
Apartments, Chastleton Hotel, Cathedral Mansions and 
Stoneleigh Court Apartments on July 1, 1928, that is, 
for the fiscal year ending June 30, 1929. 
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The position of the District is and must be that these 
facts were for the assessing tribunal to consider. We 
do not challenge this position and are inclined to con¬ 
cede (with some doubt about the assessment as of July 
1, 1927, before the debtor was in existence) that if the 
assessment process had been timely and procedurally 
regular, including a notice to Wardman Real Estate 
Properties, Inc., that an assessment against it had l>een 
made, and an opportunity to appeal, with no appeal, 
then we could not challenge the assessment here in this 
proceeding merely by showing that the assessment had 
been predicated on a false factual basis. 

On the other hand, in respect of any claimed assess¬ 
ment which is invalid because not timelv or because no 

•> 

notice or opportunity to be heard was given to Ward- 
man Real Estate Properties, Inc., we submit it is 
equally true that the court below has no power to levy 
or make an assessment or validate one irregularlv at- 
tempted to be made, even though facts be developed 
which indicate that an assessment could have been (but 
was not) regularly made against Wardman Real P]state 
Properties, Inc., in respect of personal property it in 
fact owned on July 1 of any of the years in question. 

Shortly stated, the court below could neither re¬ 
examine the factual basis of an assessment which 
should not have been made, though we might like to 
have that done, nor could it substitute itself for the 
assessing authorities and make an assessment now 
which the taxing authorities should have made but did 
not, as the District might like to have done. 

Our principal complaint in the court below and here 
is that the Board of Personal Tax Appraisers did not 
proceed in the manner directed by the statutes, nor in 
such manner as is required by the Federal Constitu- 
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tion to assure to the citizen due process of law before 
a tax debt is created. We made and make the following 
contentions : 

1. Personal property taxes are personal charges 
against the person or corporation assessed and are not 
assessed in rem against the property in respect of 
which tliev are levied. 

2. The statute requires notice to a corporation which 
lias filed no return of a proposed assessment against it 
and opportunity to be heard against the making of such 
assessment and, supporting our construction of the 
statute, the administrative practice of the assessing 
authorities for approximately thirty years prior to the 
attempted assessment complained of had been to give 
such notice and opportunity to be heard. 

3. If the statute did not provide for notice and op¬ 

portunity to be heard, or were so construed, the statute 
would be void because contrarv to the Fifth Amend- 
ment to the Constitution. i 

4. The notice by statute of the times and by publica¬ 
tion of the times and place of the meetings of the Board 
of Personal Tax Appeals was not such notice and op¬ 
portunity to be heard as constitutes due process. 

5. The statute authorized assessments only within 
the fiscal or taxing vear. 

6. The District’s construction of the statute is un¬ 
reasonable because it would dispense with all limita¬ 
tions of time both on appeals and on assessments. 

7. The original assessments were invalid because 
made bv one member instead of bv the Board of Per- 
sonal-Tax Appraisers. 
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8. The District’s claim for preference in payment is 
apparently based on considerations inapplicable to this 
case. 


9. The Special Master found that the penalties for 

delinquencies had not been claimed in this suit. 

These propositions will be discussed in the order in 

which they are stated. 

* 


1. Personal Property Taxes Are Levied in Personam 

and Not in Rem. 

Under the taxing statutes in force in the District of 
Columbia, taxes levied in respect of personal property 
differ from taxes on real estate in this, that the former 
are charges against, in the nature of debts of, the per¬ 
sons and corporations against which they are assessed, 
whereas the latter are charges upon the real estate and 
are collectable only out of the property on which they 
are levied. 

This proposition is so demonstrable and so commonly 
accepted at the local bar that we doubt whether the con¬ 
trary will be directly contended on this appeal. How¬ 
ever, the petition which accompanied the amended 
proof of claim, filed November 7, 1933, by the District, 
alleged (par. 4, R. 11-12) that Wardman Real Estate 
Properties, Inc., acquired its personal property in 
August or September, 1928, subject to assessments 
against the property for unpaid personal property 
taxes. The claim that Wardman Real Estate Prop¬ 
erties, Inc., became indebted for these taxes by acquir¬ 
ing the properties in respect of which they were levied 
appeared to us to have been abandoned in the argument 
made below; but the theory that such taxes are charges 
against the property and may be assessed against the 
property rather than against the owners appears 
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necessary to the maintenance of the District’s position; 
because the District’s ultimate position herein must be 
that assessments may be made in respect of personal 
property which are valid against the property without 
knowledge of who the owner of the property is, and, 
years afterwards, such assessments may be converted 
by altering the assessment books into charges against 
the owner of the property. 


Such a contention is novel. The practice of the As- 



there been an attempt to change the books for past 
years by changing the person against whom personal 
property had been assessed (R. 85-86, 92). 

To collect taxes levied in respect of personal prop¬ 
erty, the Collector of Taxes is authorized by Section 
771 of Part V of Title 20 of the 1929 Code to distrain 
anv goods and chattels found within the District “be- 
longingto the person * corporation * or trustee charged 
with such tax to pay the taxes remaining due, under the 
provisions of this law, from such person * corporation * 
or trustee.” Lacking goods and chattels, a corporation 
owing personal tax is liable to have its real estate sold 
as provided in the same section. 

By way of contrast with this, the remedy for non¬ 
payment of real estate taxes is a tax sale of the real 
estate, provided for by Section 791 at scq. f Part VI, of 
Title 20. No remedy against the person or corporation 
which owned the real estate at the time the assessment 
was made is provided with respect to real estate taxes 
and, in fact, the real estate tax is in no sense a debt of 
the owner of the real estate but only a charge against 
the property itself. 

The provision for the levy of assessments for per¬ 
sonal property taxes contained in acts hereinafter more 
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fully quoted (pp. 26, 27, 28) are consistent only with the 
assessment of the tax against the person or corporation 
rather than against the property. Thus in Section 6, 
paragraph 1, of the Act of July 1, 1902, 32 Stats. 618 
(now Code Title 20. Section 753), it is provided that 
if any person or corporation shall fail to make a return, 
the Board of Personal Tax Appraisers shall— 


“make an assessment against such person * cor¬ 
poration * or trustee, to which they shall add 
twenty per centum thereof” 


In the same Act, Section 6, paragraph 11, (now Code 
Title 20, Section 769) it is provided that if property 
subject to taxation shall have been omitted from assess¬ 
ment, the appraisers— 


“shall immediately proceed to assess the same for 
the then current year, giving notice in writing to 
the persons or corporations so assessed, * 


•9 9 


Contrasted with these are the provisions for taxation 
of real estate where there is no provision for notice to 
anyone and the procedure plainly enough indicates a 
proceeding In rent. There is an express provision, 
however, for assessment in the name of the owner with 
provision to omit the name if unknown. The provision 
is in the Act of August 14,1894, 28 Stats. 282 (now Code 
Title 20, Section 696), as follows: 


“All real property in the District of Columbia, ex¬ 
cept as hereinafter provided, shall be assessed in 
the name of the owner * * and all real property, the 
ownership of which is unknown, shall be assessed 
‘owner unknown’.” 


Such differences between the taxation of real estate 
and taxes levied in respect of personal property are 
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common to other taxing statutes. See title “Taxa¬ 
tion,” 61 C. J. 1040, £1353. 

In proof of the common acceptance at the bar of this 
difference between personal property taxes and real 
estate taxes, the former being personal debts and the 
latter charges upon the property, one need only call to 
mind the settled practice on the transfer of title to real 
estate of ascertaining the amount of, and date to which 
are paid, the real estate taxes, and making adjustment 
for them in the transfer transaction, contrasted with 
the lack of the necessity of any such inquiry upon the 
purchase of personal property. 

2. The Statute Requires Notice and Opportunity to be 
Heard in Ho Return Cases, and the Settled Ad¬ 
ministrative Construction is in Accord. 

As is shown by the record and as is more fully stated 
above (supra, pp. 6-9), the Personal Tax Appraisers 
have for many years and in all cases prior to the 
present case given personal notice to the person against 
whom they proposed to assess property omitted from 
assessment, whether or not that person had filed a per¬ 
sonal tax return. We consider such notice plainly re¬ 
quired by the local statutes. ; 

There is no provision in our statutes for hearings be¬ 
fore the personal tax appraisers or for any revision 
of assessments by the courts. “Due process” is af¬ 
forded only by opportunity to be heard before the 
Board of Personal Tax Appeals. 

In this portion of our brief the quotations will be from 
the original Acts of Congress and not from the Code 
of 1929, for the reason that the District of Columbia 
in the court below disputed the accuracy of the Code 
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of 1929 in a respect not vital to our contentions but 
tending to becloud the issue, and we are therefore care¬ 
ful to make it plain here that we are relying upon what 
is indisputably the statute law and not upon a codifica¬ 
tion. 

A provision (now Code Title 20, Section 769) of the 
Act of July 1, 1902, 32 Stats. 617, is Section 6, para¬ 
graph 11: 

“It shall be the duty of the board of personal- 
tax appeals * * to hear all appeals made by any 
person or persons against the assessments made 
by the board of personal-tax appraisers 


The persons for whose appeals provision need be 
made are (1) those whose returns are complete as to 
listing but show too small an estimate of value, (2) 
those whose returns are incomplete as to listing, and 
(3) those for whom lists have to be made up because 
they have filed no returns. The provisions in the Act 
of July 1, 1902, dealing with the classes of persons who 
may have occasion to appeal and directing notice to 
them and defining their rights are the following: 

Section 6, paragraph 1 (now Code Title 20, Sec. 753): 


“That if the said board of personal-tax ap¬ 
praisers be not satisfied as to the correctness of the 
return of personal property made by any person 
* * said board may reject said return, and said 
board ‘ *' may * * assess the same *' * ; and notice 
of the rejection of the sworn return shall be given 
to the party interested by leaving the same at the 
address given in said return, and in all such cases 
there shall be a right of appeal from the action 
taken by said appraisers to the board of personal- 
tax appeals * * within fifteen days after delivery of 
said notice of rejection as aforesaid.” 






Section 6, paragraph 11 (Now Code Title 20, Sec. 
769): 

“If, at any time within any current year, prop¬ 
erty subject to taxation under the provisions of 
this section shall have been omitted from assess¬ 
ment, said board of personal-tax appraisers shall 
immediately proceed to assess the same for the 
then current year, giving notice in writing to the 
persons or corporations so assessed, who shall have 
a right of appeal within ten days from date of said 
notice.” 

The first of these provisions, that in paragraph 1 of 
Section 6, is applicable exclusively to those who have 
filed returns. The second of these provisions, that in 
paragraph 11, is applicable to persons who have filed 
no returns. All the property of such persons is, of 
course, omitted from assessment until the appraisers 
shall act on their own initiative. This paragraph 11 is 
applicable also to persons who have filed returns be¬ 
cause it may happen that after a return has been re¬ 
jected and an assessment made by the Board of Per¬ 
sonal Tax Appeals in place of the assessment indicated 
by the rejected return, all in accordance with paragraph 
1, additional property may be discovered to have been 
omitted from assessment which needs be dealt with, if 
at all, in accordance with paragraph 11 just as though 
no return had been filed. 

The above quoted sections therefore comprise a com¬ 
plete statutory scheme for hearings after notice to all 
persons who may have occasion to complain of action by 
the Boardof Personal Tax Appraisers in making as¬ 
sessments against them. 

There is in the statute another provision with regard 
to those who have filed no returns. It is a direction to 
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the personal tax appraisers to proceed in such cases 
without delay upon such information as is available, 
and to add twenty per centum penalty to such assess¬ 
ments. There is nothing in this provision which is in¬ 
consistent with the application of the appeal provisions 
of the statute above quoted to persons who have filed 
no return, though the District’s Corporation Counsel 
in the court below argued to the contrary and ap¬ 
parently must renew his argument in this Court. The 
provision is as follows in the Act of July 1, 1902, Sec¬ 
tion 6, paragraph 1 (now Code Title 20, Section 753): 


“That if any person * * shall fail to make and de¬ 
liver to the assessor or one of said appraisers, 

within thirtv davs after the date of the last adver- 
* + 

tisement of the notice hereinbefore required, the 
schedule of his * * personal property * *, then said 
board of personal-tax appraisers hereinbefore pro¬ 
vided for shall without delay, from the best in¬ 
formation they can procure, make an assessment 
against such person * * to which they shall add 
twenty per centum thereof.” 


An argument made below on behalf of the District 
(in support of its position that only the last quoted 
portion of the statute applies to no return cases, that is, 
that paragraph 11, supra p. 27, does not apply to no 
return cases), was that paragraph 11 has to do with 
“property * omitted from assessment,” and that “in 
the present case there is no question of ‘property 
omitted from assessment.’ ” 

Contrary to the premise of the District’s argument, 
we respectfully submit that whenever a person or cor¬ 
poration fails to return his or its property, the prop¬ 
erty is, until the appraisers act, “omitted from assess¬ 
ment.” It is to cure the omission that thev act, and 

v 7 
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when they act they are directed by paragraph 11 to 
give “notice in writing to the persons or corporations 
so assessed.’ 7 

The phrase “omitted property” is usual for no re¬ 
turn cases. For example, the Supreme Court in Cen¬ 
tral R. Co. v. Wrlglit , 207 U. S. 127, 137-138, said: 

“One class holds that upon the assessment of 
omitted property the taxpayer has no right to be 
heard, having by his failure to return submitted 
himself to ‘the doom of the assessor.’ ” 

The District has further argued as a reason for the 
non-application of the omitted-property paragraph 11, 
to no-return cases the fact that there is another pro¬ 
vision applicable to no-return cases, that is, the one 
contained in paragraph 1 of Section 6, last above 
quoted. Xot only, however, is this direction in para¬ 
graph 1 for a prompt assessment and a 20 per cent 
penalty not alternative to nor inconsistent with para¬ 
graph 11, which directs notice and permits appeal, but 
the District’s argument defeats itself; because in re¬ 
spect to cases in which a return has been filed there is 
another express provision applicable, that in Section 6, 
paragraph 1 (quoted on p. 26, supra). If the existence 
of another provision expressly dealing with no-return 
cases precludes the application of paragraph 11 to no¬ 
return cases, the existence of another provision ex¬ 
pressly applicable to return cases would preclude its 
application to return cases, and then paragraph 11 
would be applicable to no cases at all. 

Assuming that the foregoing considerations estab¬ 
lish as against any arguments thus far brought for¬ 
ward that the portion of paragraph 11 of Section 6 
above quoted applies to no-return cases, then our prop¬ 
osition that notice is required and a right of appeal 
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within ten days from the date of such notice is secured 

* 

by the statute, is established. 

Some confusion was injected into the consideration 
of the case in the court below bv the fact that the Cor- 
poration Counsel quoted in his brief to the court an 
unofficial codification of the applicable Acts of Con¬ 
gress, which omitted the sentence now appearing in 
Section 769 of Title 20, as follows: 


‘‘All appeals to said board shall be made within 
thirty days after notice of fixing an assessment.’’ 


The compilers of the Code of 1929 considered that 
this sentence remained in effect and included it in Sec¬ 
tion 769 of Title 20. The Special Master includes it in 
his statement of the applicable statute law (R. 19). AVe 
think this sentence remains unrepealed and that the 
Corporation Counsel’s view that it is repealed is error, 
but discussion of the point is almost academic because 
we submit it does not help the Corporation Counsel’s 
contentions to assume that this sentence was repealed. 
To prevent the confusion which occurred in the court 
below, we will give the basis of our view that it was not 
repealed only in a foot note.* 


* The sentence is the second sentence of Section 7 of the Act of July 
3, 1920, 44 Stats. 834. It was repealed, if at all, by the Act of Febru¬ 
ary 18, 1929, 45 Stats. 1226, which amends the original Act of July 1, 
1902, 32 Stats. 616, by amending the amendatory act of July 3, 1926, 44 
Stats. 834. The 1926 Act is dealt with in tiie 1929 Act, section by 
section. When Section 7 of the Act of 1926 is reached, the Act of 1929, 
apparently by clerical error, reads “Section 7 of said Act of 1902“ in¬ 
stead of “Section 7 of the said Act of 1926.“ That this is a clerical 
error is plain because of the context in the Act of 1929 and also because 
Section 7 of the Act of 1902 deals with a wholly unrelated subject matter. 
The editor of the statutes at large annotates this paragraph of the 1929 
Act in the margin, “Vol. 44, p. S34, amended. “ This reference is to the 
Act of 1926. 

In the Act of 1929, Sections 2, 5 and 6, as well as Section 7 of the Act 
of 1926, are dealt with. In dealing with Sections 2, 5 and 6 the intent in 
each case to write the substitute for the entire section is indicated, and 
the substitute is a complete paragraph. Thus the substitute section 2 
begins “Sec. 2. Any person” etc. When Section 7 is reached, however, 
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If this sentence is in force, its effect might be to en¬ 
large to thirty days the fifteen day period for appeals 
by persons whose returns are rejected and the ten day 
period for appeals by persons against whom there has 
been assessed omitted property. But no question as to 
whether ten days or thirty days was allowed for an 
appeal arises in this case. i 

If this sentence is existing law, then it becomes more 
plain that all appeals are after notice. 

Though the testimony adduced by the District shows 
that it was pursuant to paragraph 11, Section 6, of the 
Act of 1902, above (p. 27) quoted, and not pursuant 
to this sentence in the Act of 192G, that notices were as 
a matter of practice given (R. 93), and we rely on that 
practice as establishing the administrative construction 
in accord with our own, yet if this sentence is not exist¬ 
ing law, then there would be no statutory basis other 
than paragraph 11 of Section 6, for the notices which 
have been invariably given bv the Assessor’s Office in 
no return cases and our reliance on paragraph 11 is 
strengthened. It therefore appears to us not to help 
the case of the District to contend that this sentence was 
repealed. 


the amending style is changed and the opening words of old Section 7 
are not quoted so as to indicate that a substitute for the entire section 
is being enacted. If the same intent had existed, one would expect the 
style of the amendment to have read like those applicable to Sections 2, 5 
and G, ns follows: “Sec. 7. That the board of personal-tax appeals” etc. 
The amendment to Section 7 of the Act of 1926 made by the Act of 1929 
is to revise the sentence dealing with the time of meeting of the Board of 
Personal Tax Appeals. It seems fair to assume, therefore, that the 
other sentence in Section 7 of the Act of 1926, which is the sentence 
under discussion, limiting all appeals to thirty days after notice, was not 
amended or repealed. 







3. If Construed as Not Providing for Notice and Op¬ 
portunity to be Heard, the Statute Would Be Un¬ 
constitutional. 

This appellant desires its position to be plain to the 
effect that it considers the personal property taxing 
statutes constitutional. As construed by this appellant, 
and as construed by the Assessor’s Office which had 
been administering the statute for approximately thirty 
years before this controversy arose, the statute is con- 
stitutional. 

In its attempt to sustain the assessments which were 
attempted to be made herein contrary to the prior ad¬ 
ministrative practice, the Corporation Counsel’s Office, 
in order to argue that the statute had been complied 
with, was compelled to argue that the statute requires 
no notice to be given nor opportunity to be heard af¬ 
forded to a person who has filed no return. The Dis¬ 
trict persuaded the Auditor that this was the proper 
construction of the statute. He reported that “the 
statute does not require any notice in such cases” (R. 
20), and cited a number of cases (R. 31-36) wherein it 
was held that taxpayers who neglect or refuse to make 
returns need be given no notice. 

Among the State cases relied on by the Special 
Master in reaching his conclusion is Georgia Railroad 
Co. v. Wriglit, 124 Ga. 596 (R. 35), which holds in effect 
that a person who files no return becomes a defaulter 
and is not entitled to notice and opportunity to be 
heard. This case is peculiarly important and appli¬ 
cable to our problem because the Georgia courts con¬ 
strued the Georgia statute just as the Special Master 
and perhaps the court below construe our local statute, 
that is, as not requiring any notice of the proposed as¬ 
sessment against him in the case of one who has made 
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no return, though admittedly requiring such a notice in 
the event a return is rejected or questioned. The same 
case came again before the Georgia Court of last re¬ 
sort in 125 Ga. 589, and was then taken by writ of error 
to the Supreme Court of the United States, where it 
was. decided under the title of Central of Georgia R. Co. 
v. Wright, 207 U. S. 127, 52 L. ed. 134. The Supreme 
Court quoted that portion of the opinion in 124 Ga. 
which the Special Master quotes (R. 35), and then said 
(p. 137, L. ed. p. 141): 

“It would be impossible to reconcile the different, 
holdings in the state courts upon this subject. One 
class holds that upon the assessment of omitted 
property the taxpayer has no right to be heard, 
having by his failure to return submitted himself 
to ‘the doom of the assessor.’ Another class holds 
that in such cases there must be an opportunity to 
be heard before the taxpayer can be thus assessed, 
and that to deny him such right as a penalty for 
failure to return is a denial of due process of law 
secured to the taxpayer by many state Constitu¬ 
tions as well as the 14th Amendment of the Con¬ 
stitution of the United States.” 

The Supreme Court concluded that even in cases of 
no return, notice of the assessment proposed against the 
corporation and opportunity to be heard were essential 
to due process. In the course of reaching this conclu¬ 
sion the Court said: 

“Former adjudications in this court have settled 
the law to be that the assessment of a tax is action 
judicial in its nature, requiring for the legal exer¬ 
tion of the power such opportunity to appear and 

be heard as the circumstances of the case require.” 

* * * * 

“Reluctant as we are to interfere with the en¬ 
forcement of the tax laws of a state, we are con- 
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strained to the conclusion that this svstem does not 
afford that due process of law which adjudges upon 
notice and opportunity to be heard, which it was 
the intention of the 14th Amendment to protect 
against impairment by state action.” 

The decision relied upon by the Special Master was 
therefore reversed. The other decisions quoted by him 
to like effect must therefore in this jurisdiction be con¬ 
sidered as overruled. 

The Fifth Amendment operates as to laws of Con¬ 
gress in force in the District of Columbia just as this, 
the Fourteenth, does with respect to State laws. See 
Wilson v. M'Connell, 49 App. D. C. 280, 282, and Block 
v. Hirsh, 25G U. S. 135, 65 L. ed. 865. 

This case of Central of Georgia R. Co. v. Wright, 
states the settled law of the Supreme Court. See, for 
example, its citation with approval in Turner v. Wade, 
254 U. S. 64, 67; 65 L. ed. 134, 137. 

4. The Notice of the Times and Place of the Meetings 
of the Board of Personal Tax Appeals Do Not 
Constitute Notice and Opportunity to be Heard 
Constituting Due Process. 

What we understood to be the District’s final position 

below was that the nccessarv constitutional notice and 

* 

opportunity to be heard in cases of assessments on no 
returns was to be found in another provision in para¬ 
graph 11 (the same paragraph in which is the provision 
we consider applicable) of Section 6 of the Act of July 
1, 1902. He says it is due process that the time of ses¬ 
sions of the Board of Personal Tax Appeals is fixed by 
statute, and that published notice is directed to be given 
of both the time and place of its meetings each year. 
The provision is as follows: 
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“Such board of personal-tax appeals shall con¬ 
vene in a room, to be provided therefor by the said 
assessor, on the fifteenth day of November in each 
year, and public notice of the time and place of such 
meeting shall be given by advertisement for two 
consecutive secular days in two daily newspapers 
published in the District of Columbia.’’ 

The subsequent amendments of this have been by the 
Act of July 3,1926, 44 Stats. 434, to change the times to 
July and December, and the Act of February 18, 1929, 
45 Stats. 1226, to change the time of assembling to the 
first Monday in September and to direct that they con¬ 
tinue until the first Monday in March or until such time 
as their work shall have been completed. 

The Corporation Counsel says, in effect, that it is not 
necessary to find in our statute any provision for notice 
and opportunity to be heard other than this one. He 
finds no other, since he holds inapplicable the express 
provision in the same paragraph (supra p. 27) for 
notice “to the person or corporation to be assessed.” 
He then argues that this provision for published notice 
constitutes due process and obviates the necessity of 
any other notice to an assessed person or corporation. 

A half truth is involved in this argument which 
makes it possible to cite authorities which seem to sup¬ 
port it if only half understood. It is true that there 
could be a statutory scheme requiring the making up by 
a stated time of complete personal property assessment 
rolls and then requiring by a published notice all tax¬ 
payers to inspect the rolls or fail to do so at their peril, 
and to complain or appeal at fixed or advertised ses¬ 
sions of a reviewing or appellate tribunal correspond¬ 
ing to our board of personal-tax appeals. Or there 
could be even less of due process in the assessment it¬ 
self if it were enforceable only by court proceedings in 
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which defenses could be urged and the assessment 
abated. 

But we have no such statutory scheme here. 

* 

Our statute provides for no personal property tax 
rolls to be made up by any given date prior to the con¬ 
vening of the board of personal-tax appeals which 
might then be inspected by the public generally to whom 
notice of the convening of the board is given bv the 
statute and by publication. Nor is there any subse¬ 
quent day in court by judicial review of assessments. 

Our statute permits assessments at any time during 
the year and contemplates individual notice to every 
person who is adversely affected bv anv tentative as- 
sessments made by the board of personal-tax ap¬ 
praisers. Therefore, there is no occasion for inspec¬ 
tion by the public of a tax roll in response to published 
notice of the time when the sessions of the board of 
personal-tax appeals shall begin. 

What is required in order that published notice may 
constitute due process is well illustrated in Security 
Trust <& S. r. Co. v. Lexington, 203 U. S. 323, 51 L. ed. 
204, where the Supreme Court upheld a Kentucky per¬ 
sonal property tax solely because the taxpayer was un¬ 
der the Kentucky taxing system afforded full opportun¬ 
ity to be heard in court after the assessment on the 
question of the validity and amount of the tax. The 
proceeding before the assessing authorities was held 
not to afford due process. The taxes were back taxes 
accrued during the years 1894 to 1898, not assessed un- 
til December 31,1898. The statute expressly authorized 
assessments for prior years in respect of omitted prop¬ 
erty. The statute provided that the assessor must re¬ 
turn his book of assessments to the auditor's office on 
December 1 of each year where it remained subject to 
inspection by the public during the month of December, 
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and in January was transmitted to the board of equali¬ 
zation. This was the procedure for the current assess¬ 
ment for each year, as to which the general notice pre¬ 
scribed by the statute of the State was considered notice 
to the taxpayers. As to the assessment for back taxes 
which was the subject of the suit, the court said: 

“But that, of course cannot apply where the as¬ 
sessment is not made on or before December 1 in 
the regular assessment book. That book the tax¬ 
payer must omit to examine at his peril, when filed 
with the auditor, or when before the board of 
equalization. As sent to the auditor December 1, 
1898, the book did not contain the assessment in 
question. And as to the books of the former years, 
they had passed out of the legal custody of the as¬ 
sessor, and he could not take any such books, and, 
without notice, impose a conclusive assessment for 
back taxes for the particular year the book had 
been made use of as an assessment book. Such 
assessment could not be enforced unless the tax¬ 
payer could thereafter at some time, and as a mat¬ 
ter of right, be heard upon the question of the 
validity and the amount of such tax. The general 
statutory notice as to the regular assessment pro¬ 
ceedings cannot be regarded as notice of this 
special assessment, made years after the comple¬ 
tion of the old assessments.” 

i 

* * * * * * * * # 

“An assessment made on December 31,1898, in the 
manner set forth, although imposed before the 
meeting of the board of equalization in January 
following, was not imposed at a time which made 
the general statutes as to assessments applicable, 
and therefore the taxpayer had no statutory notice 
or opportunity furnished him to appear and be 
heard before the board. He may have examined 
the assessor’s hooks for the various years 1894- 
1898 , when filed in the auditor’s office on the 1st of 
December, by the assessor, and prior to December 
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31, when this assessment was made, and found that 
there was no assessment made against him for any 
back taxes. There teas no statutory obligation im¬ 
posed on him to again examine the books, lest per¬ 
chance they may have had an interlined assessment 
made in them, for the making of which the law pro¬ 
vided no notice. It follows that the subsequent as¬ 
sessments placed in such books, and not appearing 
on anv book when sent to the auditor bv the asses- 
sor, would not be made under any statutory pro¬ 
vision for notice, and would not afford the tax¬ 
payer an opportunity to be heard before the board 
of equalization in regard to the illegality of such 
tax.” (italics ours) 

The decision of the Supreme Court in the foregoing 
case is a complete answer to the District’s contention 
as applied to the facts of the present case. It is subse¬ 
quent in date to all the Federal cases cited by the Dis¬ 
trict below in supposed support of the proposition that 
published or statutory notice is sufficient, and if those 

cases were not consistent they would be overruled. 

* 

They do not appear to us, however, to announce any 
different doctrines, but to depend on peculiarities of 
taxing systems or facts different from those here. The 
District was not able to cite below a single case uphold¬ 
ing published or statutory notice as due process for the 
imposition of back personal taxes. We do not contend, 
however, that there could not be a valid statute to ac¬ 
complish such a result, but it would have to amount to 
a warning to the prospective taxpayer and give oppor¬ 
tunity to him to inform himself of the tax proposed 
against him and then an opportunity to be heard 
against it. The cases cited by the District below dealt 
with assessments for current years against listed per¬ 
sons proposed to be dealt with at sessions of the tribu¬ 
nal the time of meeting of which was known by statute 


39 


or advertisement, or else they dealt with taxes subject 
to correction in court proceedings. 

We call attention also to the recent case of Orcutt, 
County Treasurer, v. Crawford, 85 F. (2d) 146, C. C. A. 
10th Circuit, decided July 28, 1936, certiorari denied 
November 9, 1936. The suit was by receivers to re¬ 
strain the collection by a county treasurer of a Wyom¬ 
ing tax on oil. The statute provided for listing by the 
assessor of all omitted property for as far back as five 
years unless there had been an intervening change in 
ownership. The argument was made that opportunity 
to be heard before the board of equalization and review 
was sufficient because the time of its meeting was fixed 
by law. In holding the tax unconstitutionally levied be¬ 
cause there was no opportunity for a hearing, the court 
said (pp. 148-149,149-150): 


“Numerous cases have presented the validity of a 
tax which is imposed without a hearing, and it is 
now settled law that an opportunity to be heard 
before the tax becomes final is essential. The hear¬ 
ing may be informal and no procedure may be fixed 


or required; but there must be an opportunity for 
a hearing of some kind at some juncture of the pro¬ 
ceedings before the tax becomes irrevocably fixed. 


If not, it violates due process. Security Trust <& 
Safety Vault Co. v. Lexington, 203 U. S. 323, 27 S. 
Ct. 87, 51 L. Ed. 204; Central of Georgia Ry. Co. v. 
Wright, 207 U. S. 127, 28 S. Ct. 47, 52 L. Ed. 134, 
12 Ann. Cas. 463; Londoner v. City & County of 
Denver, 210 U. S. 373, 28 S. Ct. 708, 52 L. Ed. 1103; 
Turner v. Wade , 254 U. S. 64, 41 S. Cit. 27, 65 L. 
Ed. 134; Mont ana-Dakota Power Co. v. Weeks (D. 
C.) 8 F. Supp. 935. ’ ’ 


* * # * * * # *i# 


“If the assessor had added it before the board con¬ 
vened or if the board had made the addition, there 
would be basis for the contention that the statutes 
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gave the receivers notice that additions could be 
made in that manner; that the board would con¬ 
vene in public session at the fixed time and place; 
and that they could appear before it and be heard 
in respect to the assessment. That is the philos¬ 
ophy of Cortliell v. Board of Commissioners, and 
there are other cases in which taxes were sustained 
for like reason. State Railroad Tax Cases, 92 U. 
8. 575, 610, 23 L. Ed. 663; Kentucky Railroad Tax 
Cases , 115 U. S. 321, 6 S. Ct. 57, 29 L. Ed. 414; 
Pittsburg, C. C. & St. L. Railway Co. v. Backus, 154 
U. S. 421, 14 S. Ct. 1114, 38 L. Ed. 1031. But this 
assessment was made after the board ceased to 
exist, and for that reason those provisions of the 
statutes have no potency whatever.” 

In its application to the case at bar, the fallacy of the 
Corporation Counsel’s argument that the published 
notices were due process becomes even more conspicu¬ 
ous. 

When was it in response to what publication that 
Wardman Real Estate Properties, Inc., is supposed to 
have received notice of the proposed assessment against 
it ? And when was it that it should have prosecuted an 
appeal to the board of personal-tax appeals if it de¬ 
sired an opportunity to be heard? These questions are 
left wholly unanswered by the Corporation Counsel’s 
brief. 

If one explores the facts of the case for possible 
answers to these questions, it becomes apparent that 
there is no satisfactory answer. In respect, for ex¬ 
ample, of the assessment against Stoneleigh Court 
Apartments on $24,000 of tangible personal property 
for the fiscal year ending June 30, 1928, the published 
notice of a meeting of the board of personal-tax appeals 
informed the public that that board would meet on the 
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first Monday in July, 1927, and continue in session to 
and including the first Monday in December or until its 
hearings were completed (44 Stats. 834). Is this publi¬ 
cation supposed to have afforded notice and oppor¬ 
tunity to be heard to Wardman Real Estate Properties, 
Inc.? That corporation did not come into existence 
until June 22,1928. 

Eliminating as beyond the pale of reasonable argu¬ 
ment the assessments for the fiscal years 1928 and 1929, 
and taking, for example, the assessment for the year 
1930 made against Carlton Hotel, Inc. (R. 82) for 
$240,000 of tangible personal property and $18,000 of 
intangible personal property (R. 9), the advertisement 
of the meeting of the board of personal-tax appeals in¬ 
formed the public that the board would meet on the first 
Monday in September, 1929 (45 Stats. 1228). If Ward- 
man Real Estate Properties, Inc., had pursuant to that 
published notice examined the records of the office of 
the Assessor, no tentative or other assessment of per¬ 
sonal property taxes against it would have been there 
listed from which to appeal. Perhaps there was, when 
the advertisement was published, not even the assess¬ 
ment which is now produced against Carlton Hotel, 
Inc., as that may have been, and on the testimony likely 
was, made after September, 1929, as it was the practice 
to begin assessing property omitted from returns in 
August (R, 92) and continue on this work later in the 
fiscal year, and then give notice to the party assessed, 
in that case Carlton Hotel, Inc., and opportunity to it 
to appeal within ten days after notice in accordance 
with the statute. 

There was never until the alteration in the Assessor’s 
record made between September 21 and November of 
1933, pending the hearings before the Auditor, any sug¬ 
gestion of an assessment against Wardman Real Estate 
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Properties, Inc., either in the field books or ledgers of 
the Assessor’s Office (R. 89), and what was then done 
is not put forward as a fresh assessment for the years 
1928 to 1932 but only as a correction as to the owner 
of property in respect of which assessments had al¬ 
ready been made, first tentatively and with the ten 
days notice, many years theretofore, and then, no ap¬ 
peal having been taken, finally. 

The contention that the published notices made an¬ 
nually of the time of the convening of the board were 
due process as to Wardman Real Estate Properties, 
Inc., of these annual assessments, none of which had 
been made against it, becomes fantastic when examined 
in the light of the facts. 

5. Assessments of Omitted Property Are Authorized 

to be Made Only Within the Fiscal or Taxing Year. 

Independently of all question of notice and of other 
considerations affecting the validity of the asserted as- 
sessments, there is a further objection to their validity 
that they were not made as against Wardman Real 
Estate Properties, Inc., until after September, 1933 (R. 
89, 91-92). We contend that the power of the board of 
personal-tax appraisers to make assessments against 
corporations which have made no returns is limited to 
assessments for the then current year. 

With regard to real estate there is an express power 
to assess back for three years granted by the Act of 
August 14, 1894, 28 Stats. 284 (now Code Title 20, Sec¬ 
tion 706). 

With respect to personal property taxes, one would 
expect a shorter limitation of time, not only because 
shorter limitations arc generally found with regard to 
personal property than with regard to real estate in 
fields other than taxation, but because the alleged 
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ownership of personal property and its value at a prior 
date would be more difficult for a citizen to establish as 
against a claim of the taxing authorities. 

The general rule is that “in the absence of statute, 
back assessments for previous years on omitted prop¬ 
erty are not authorized ” (61 C. J. 174). See also 
Weltv on Assessments, p. 36; Hannibal v. Bowman, 
98 Mo. App. 103; Ovcring v. Foote , 65 N. Y. 263; Whit¬ 
ing v. West Point , 89 Va. 741. 

The relevant provisions of our statutes are these: 

There is the lack of any direct grant of power to as¬ 
sess personal taxes for prior years. 

In paragraph 1 of Section 6 of the Act of July 1,1902, 
(supra, p. 28), assessments in case of no return are di¬ 
rected to be made by the board “without delay.’’ 

In paragraph 11 of Section 6 of said Act of July 1, 
1902 (now Code Title 20, Section 769), there are direc¬ 
tions applicable to each year specifying the months 
within which successive steps are to be taken. In this 
connection there is a provision that in the event the— 

“personal-tax appraisers shall fail to complete 
any of the duties in this section to be by them per¬ 
formed within the time provided therefor the taxa¬ 
tion provided by this section shall not by reason 
thereof be invalid; but such appraisers shall pro¬ 
ceed with all reasonable diligence to complete such 
duties, and their acts shall be valid as if performed 
within the time fixed therefor.” 

From the context it will be seen that this provision 
relates to the directions theretofore in the same para¬ 
graph given that certain acts be completed by certain 
months. This provision is, however, immediately fol¬ 
lowed in the next sentence by a plain limitation that all 
assessments must be for the current year to the exclu¬ 
sion of any prior years, as follows: 
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“If, at any time within any current year, property 
subject to taxation under the provisions of this 
section shall have been omitted from assessment, 
said board of personal tax-appraisers shall im¬ 
mediately proceed to assess the same for the then 
current vear, giving notice” etc. 

We have discussed above (pp. 25 to 29) the consider¬ 
ations leading us to the conclusion that this provision 
applies to property omitted from taxation because no 
return has been made. The portions of the statute con¬ 
taining these limitations of time are the ones which 
contain the onlv authoritv the board of personal-tax 
appraisers has to assess for omitted property, and the 
limitations of time in them, the one “without delay” 
and the other “the current vear,” are necessarilv there- 
fore limitations on the power conferred. 

As above noted, the uniform practice of the taxing 
authorities has been in accordance with our construc¬ 
tion. Never before the present case has there been any 
attempt to make an assessment in the case of no re¬ 
turn in respect of any year other than the then cur¬ 
rent year (R. 92, 85-86). 

6. The District’s Construction of the Statute is Un¬ 
reasonable Because it Would Dispense With All 
Limitations of Time Both on Appeals and on As¬ 
sessments. 

Though we do not yet know what contentions will be 
made by the District to uphold its claim that Wardman 
Real Estate Properties, Inc., is indebted to it, we do 
know the construction of the statute for which the Dis¬ 
trict contended (and such construction is the necessary 
explanation of Mr. Wahly’s statement, R. 83). The un¬ 
reasonable result, to which the District's construction 
leads one, is further evidence that it is wrong. 
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The District eliminates the provision for the taking 
of appeals within thirty days after notice appearing in 
the 1926 amendment (supra p. 30) by contending that 
it is repealed. 

■ 

The District eliminates the provision in paragraph 
11 of Section 6 of the Act of July 1,1902, on the ground 
that it does not apply to no return cases. This is the 
provision we consider to be applicable and is the one 
which limits assessments in such cases to the then cur¬ 
rent year, and requires notice and ten day opportunity 
to appeal (supra, pp. 42 and 25). 

The District would leave applicable to no return 
cases not only no provisions for notice but no pro¬ 
visions for the taking of appeals, and no appeal pro¬ 
visions of the statute at all, excepting that vesting juris¬ 
diction in the board of personal-tax appeals to hear 
appeals and that for publication of notice of the time 
when the board convenes. 

The ordinary statute of limitations for the bringing 
of suits to enforce debts would not begin to run until 
there were debts for which to sue, and no debts would 
be created until assessments were made, so that until 
assessments were made no limitations would begin to 
run. The District’s contentions would leave no limita¬ 
tion of time for the making of assessments. 

This result would leave the District free to assess 
personal property taxes at the present time for all of 
the thirtv-five years that the statute has been in force. 
It would likewise permit appeals to be taken now from 
any assessments made by the present or any prior board 
of assessors at any time during the thirty-five years 
that there has been a board of personal-tax appraisers 
and a board of personal-tax appeals. 

There would be no limitation of time whatsoever 
either with regard to the making of assessments or the 
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taking of appeals. Such a construction of the statute 
is unreasonable and to be avoided. 

7. The Original Assessments Were Invalid Because 
Made by One Member Instead of by the Board of 
Personal-Tax Appraisers. 

The first exception of the Receivers (R. 41), and the 
first exception paragraph (e) of Washington Prop¬ 
erties, Inc. (R. 43), to the Special Master’s Report of 
April 9, 1936, renewed in their exceptions to the re¬ 
port of March 6, 1937 (R. 72-74), were on the ground 
that the original assessments for these several years, 
which were the ones later attempted to be changed into 
assessments against Wardman Real Estate Properties, 
Inc., had been made by a single member of the board 
of personal-tax appraisers without consideration of 
them by the board as a whole, contrary to the statutes. 
The Special Master so found (R. 20) on testimony ad¬ 
duced by the District (R. 90). 

Our contention that assessments in no-return cases 
must be by the board, and not by an individual member 
of it, is founded directly on the statute. There are two 
provisions. The first of these is the one which we con¬ 
tend is applicable but of which the District disputes the 
applicability, in paragraph 11, Section 1, of the Act of 
1902 (now Code, Title 20, Section 769), as follows: 

“If, at any time within any current year, prop¬ 
erty subject to taxation shall have been omitted 
from assessment, said board of personal-tax ap¬ 
praisers shall immediately proceed to assess the 
same V’ 

The other provision the District admits is applicable. 
It is paragraph 1 of Section 6 of the Act of July 1,1902 
(now Code, Title 20, Section 753), as follows: 
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“If any person * corporation * or trustee shall 
fail to make and deliver to the assessor or one of 
the appraisers * the schedule of his or its said per¬ 
sonal property * then the said board of personal- 
tax appraisers hereinbefore provided for shall * 
make an assessment against such person * corpora¬ 
tion * or trustee V’ 

With the foregoing language, contrast that used in 
providing for assessments on returns, in the same para¬ 
graph from which the last quotation was taken. It is: 

“said board of personal-tax appraisers, or any one 
of the members thereof, shall assess *.” 

i 

In the same paragraph procedure on the rejection of 
a return is provided for as follows: 

“said board mav reject said return, and said 
board, or any one of the members thereof, may, 
from the best information he or they can procure, 
* assess the same” etc. 

There seems to us to be no doubt that Congress ex¬ 
plicitly differentiated between no-return cases wherein 
the Board must act and return cases wherein the Board 

or anv member mav act. 

•> * 

The sole answer which has been made to this conten¬ 
tion is that stated by the Auditor as follows: “that the 
construction of a taxing statute, which the taxing of¬ 
ficers have consistently made for many vears, 4 should 
be followed by the courts unless it should clearly ap 
pear to be wrong.’ Green v. Lucks f 39 Wash. L. R. 814, 
816.” (R. 30.) 

The principle of law invoked by the Auditor w» * con¬ 
sider perfectly sound. In fact, it is the principle of 
law which we invoke hereinabove in support of our con¬ 
tention that the provision in paragraph 11 of Section 6 
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of the Act of 1902 for notice upon assessment of omitted 
property applies to no-return cases. It is applicable 
whenever a statute is open to a possible construction 
consistent with the course followed by those who have 
been administering it, particularly if the course they 
have followed is publicly known. Here the relevant 
statute does not appear to be open to any other than the 
one construction, and what the assessors have been 
doing contrarv to the statute is not something which 
would be publicly known. 

8. The District’s Claim for Preference in Payment is 
Apparently Based on Considerations Inapplicable 
to This Case. 

Though of tremendous practical importance if this 
claim of the District were allowed (because of the de¬ 
ficiency of assets, R. 81), the claim of priority need not 
be passed upon unless the assessments are upheld as 
debts of Wardman Real Estate Properties, Inc., and 
therefore the question of priority is here less fully dis¬ 
cussed than it would be if the claim were in our opinion 
allowable. Furthermore, there has been no explicit 
statement of the common law rule or statute on which 
the District relies in this regard. 

There is no local statute which gives to claims by the 
District for personal property taxes priority over other 
debts. 

There are summary proceedings provided by the 
statute for the collection of personal property taxes 
(Code Title 20, Section 771) and it is further provided 
that in addition to statutory remedies, all common law 
and equitable remedies shall be available (id., Section 
774). 

The argument is made based on authorities cited by 
the Special Master (R. 37 et seq.) that the District could 
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have exercised the summary remedy of distraint and 
subjected any or all of the unmortgaged assets of the 
corporation to a lien for its taxes; that the receivership 
made impossible the exercise of this right without inter¬ 
ference with the orderly administration of the estate; 
that the receivership should not be permitted to change 
the respective rights of the District and other creditors; 
and the property should therefore be applied by the 
receivers first in the satisfaction of the District’s claim. 
Even if this conclusion were sound, it would not rest 
upon the basis stated, because it could be argued with 
equal plausibility that any creditor could have but for 
the receivership, under our attachment statutes, gotten 
priority for itself by a levy on the unmortgaged assets. 
Inasmuch as no distraint had been made by the District, 
no more priority should be accorded it because of its 
power to have made a distraint than would be given a 
creditor who had the power to levy an attachment but 
had not exercised it. 

The Special Master accorded priority because he 
found (R. 38): 

“It is held that taxes are entitled to the priority 
accorded a debt due the sovereign under the com¬ 
mon law; and that this priority extends to taxes 
due to counties and municipal corporations.” 

Though “taxes” may be and are very properly in¬ 
cluded in the broader term “debts due the sovereign,” 
yet the terms are not identical or interchangeable, nor 
are priorities accorded them for the same reasons. The 
preference given to debts due the sovereign is a com¬ 
mon law doctrine. It is upon this common law doctrine 
that the Special Master based his report (R. 39). The 
preference given to taxes as such rests wholly upon 
statute. 
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Cited in the Special Master’s report, to the proposi¬ 
tion above-quoted therefrom, is the case of City and 
County of Denver v. Stenger , 295 Fed. 809. In that 
case the court said (p. 815): 

“The priority of taxes, as such, due prior to re¬ 
ceivership rests upon lien rights established by 
statute. Although the receivership proceeding- 
will not be permitted to defeat this statutory 
priority (George v. St. Louis . ( \ <£ IF. Ry. Co. (C. 
C.), 44 Fed. 117), yet the lien ‘will neither be 
created bv implication nor enlarged bv construc¬ 
tion’ (37 Cyc. 1139').” 

Tlie court in the case cited, as is correctly pointed out 
by the Special Master, allowed the claim of priority 
upon the common law doctrine that the State of Colo¬ 
rado and its instrumentality, the municipality “exercis¬ 
ing the delegated sovereignty thereof in local matters,” 
is entitled to priority in respect of all debts due it 
whether arising from its proprietary or sovereign 
functions. 

The other case cited to the Special Master’s proposi¬ 
tion, Marshall v. New York , 254 U. S. 380, 65 L. ed. 315, 
accorded to claims of the State of New York priority on 
the ground of the sovereign prerogative right held by 
it in succession to the Crown of Great Britain. 

But it does not follow that any such common law doc¬ 
trine is applicable to claims due to the United States, 
nor to claims due to the District of Columbia. As is 
stated with convenient brevity in a note in Lawyers 
Reports Annotated, entitled “Common-law priority of 
state or United States in payment from assets of 
debtor,” (L. R. A. 1918 A, 398): 

“As stated in the former notes, the priority of 
the United States in payment of debts due it is ex¬ 
clusively founded upon statute. 
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‘The right of the United States to priority does 
not rest, as does that of the States, upon any pre¬ 
rogative of sovereignty, but is based exclusively 


on Acts of Congress.’ People’s Nat . Bank v. Corse 
(1915), 133 Teiin. 720, 182 S. W. 917.” 


In United States v. Oklahoma , 261 U. S. 253, 259, 67 
L. ed. 638, the Supreme Court said: 


‘‘The claim of the United States to the asserted 
priority rests exclusively upon the statute.” 


A number of Supreme Court and other Federal cases 
to the same effect will be found cited and summarized in 
Liberty Mut. Ins. Co. v. Johnson Shipyards Corp», 6 F. 
(2d) 752, decided by the Circuit Court of Appeals for 
the Second Circuit April 24, 1925. In that case the 
United States was asserting its claim for priority for 
income taxes in an equity receivership. The Circuit 
Court of Appeals held that Revised Statutes Section 
3466 giving priority to debts due the United States did 
not include taxes, because they were not debts, but that 
the United States has such of the royal prerogatives 
as pertain to the civil government and the sovereignty, 
and that by virtue of this common law principle, the 
taxes in question were to be given priority. ; The 
opinion is learned and interesting and cites many 
authorities. 

On certiorari to the Supreme Court this case was de¬ 
cided under the title Stripe v. United States, 269 U. S. 
503, 70 L. ed. 379, where, contrary to the opinion of the 
Circuit Court of Appeals, Revised Statutes Section 
3466 was held applicable and the United States held 
entitled to priority upon the priniciples of law laid 
down in Price v. United States , decided the same day 
and reported in 269 U. S. 492, 70 L. ed. 373, where the 
court said (p. 499): 
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“The claim of the United States does not rest 
upon any sovereign prerogative; but the priority 
statutes were enacted to advance the same public 
policy which governs in the cases of royal preroga¬ 
tive; that is, to secure adequate public revenue to 
sustain the public burdens.” 

It is not anticipated that anyone will argue that the 
municipal corporation, the District of Columbia, organ¬ 
ized by the United States to administer the affairs of 
this Federal District, is entitled to any common law 
sovereign prerogative to which the United States itself 
would not be entitled. Therefore, this claim must have 
statutory basis or it fails. 

When the statutes are examined, the statutory priori¬ 
ties do not include the claim of the District in the 
present case. The statutes which we have examined in 
this connection are—(1) the bankruptcy statute, now 
found in U. S. C. A. Title 11, paragraph 104, subpara¬ 
graph (a) and clause 6 of subparagraph (b), and (2) 
the general priority statute, Revised Statutes Section 
3466, now in U. S. C. A. Title 31, Section 191. 

The bankruptcy statute gives priority to all taxes 
including those due districts and municipalities, but it 
has application only in the administration of bankrupt 
estates. The general priority statute operates in case 
of equity receiverships, like the receivership in the case 
at bar (see Price v. United States , supra), but it gives 
priority only to debts due “to the United States.” It 
is therefore effective to create priority for Federal 
taxes but not for taxes due the municipal corporation 
of the District of Columbia. For the distinction be¬ 
tween the United States and the District of Columbia, 
see Metropolitan Railroad Co. v. District of Columbia , 
132 U. S. 1, 33 L. ed. 231, where the decision was that 
the ordinary statute of limitations runs against claims 
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by the District of Columbia, and an opinion of the At¬ 
torney General of May 17,1912, reported in 29 0. A. G. 
410. See also Sloan Shipyards Corp. v. U. S. S B. E. 
F. Corp., 258 U. S. 549, 66 L. ed. 762. 

Concluding on this point, therefore, with the observa¬ 
tion that the common law basis suggested by the Special 
Master seems without merit in its application to these 
taxes, and that we know of no statute other than those 
above cited, which appear not to help the District’s 
claim, we add that regardless of the merit of the 
priority claim, the very fact that it is made and was 
allowed below makes more strong our insistence that 
assessments which may have such consequence should 
not be upheld when not in accordance with the statute 
and its uniform prior administrative construction and 
when they must be defended by denial of right to notice 
and opportunity to be heard. 

9. The Special Master Found That the Penalties for 

Delinquencies Had Not Been Claimed in This Suit. 

The question whether penalties for delinquencies in 
payment are recoverable is another matter that need 
not be considered if the assessments are not upheld, and 
the considerations applicable to this are apparent from 
the statement portion of this brief (supra p. 16) and 
from the Special Master’s report of March 6, 1937 
(R. 52). 

We do not dispute that timely assessments regularly 
made carry penalty interest at the rate of one per cen¬ 
tum per month from the dates when instalments were 
due (Code, Title 20, Sec. 758). This is in addition to 
the twenty per cent penalty incorporated in the assess¬ 
ments themselves for failure to file returns (id., Sec. 
753). 







The dates, from September, 1927, to March, 1932, 
when Wardman Real Estate Properties, Inc., should 
have paid instalments of these taxes, had they been 
regularly assessed, are set out in extenso in the Special 
Master’s report (R. 65-69). These dates make more 
conspicuous how indefensible is the claim that an obli¬ 
gation on the part of Wardman Real Estate Properties, 
Inc., to have made these payments could have been 
created, ex post facto, after September 20, 1933. 

It was necessary for the District to recover herein, 
for it to file and prove its claim. See McCarl v. Hal¬ 
stead, 59 App. D. C. 395. The District, the Special 
Master found, had claimed penalties in its first proof 
of claim but not in its second (R. 53), and did not file or 
tender to the Special Master a claim for these penalties 
until February 26, 1937 (R. 56, 53), after the original 
reference and report, and at a time when the Special 
Master was proceeding under an order, that of Febru¬ 
ary 18, 1937 (R. 50), which did not authorize him to 
receive additional claims. This objection was then 
made to the then reception of proofs of claim (R. 
62-63). 

A report consistent with his findings would have been 
that he had disallowed the alleged claim for penalties 
in his report of April 9, 1936, because the penalties had 
not been claimed in the District’s proof of claim, and 
because during the periods the penalties were accumu¬ 
lating the taxes were assessed against others (Rep. 
paragraph (11), R. 69). Xo exception was taken by 
the District to the Auditor’s findings of fact made in 
this report of March 6, 1937. 
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CONCLUSION. 

It is therefore respectfully submitted that in no event 
should the penalties claimed have been allowed, nor 
the preference over all other claimants, and principally 
that no valid assessments of personal property taxes 
for these years have been made against Wardman Real 
Estate Properties, Inc., and the appellee’s claim should 
therefore have been wholly disallowed. 

Respectfully submitted, : 

Paul E. Lesh, 

Attorney for Appellant, 
Wasliington Properties, Inc. 

Peelle, Lesh, Drain & Barnard, 

Of Counsel. 

March 29, 1938. 






